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1. On the current situation (early February 2003)

Our  seminar  was taking  place  during  the  time when the  UN weapons inspectors  were
beginning their work, preparing their first report and presenting it to the Security Council,1

while at the same time well over 100,000 US troops were being stationed in the Middle East
and receiving training for military action. The seminar took place within a wider context of
topics in peace ethics  and international  law.  Here we propose only to summarise some
thoughts which may be helpful in developing one’s own opinion on the Iraq crisis.

1.1 A discriminating snapshot view: ”30 Days of Bombing Provoke 30 Years of
Terrorism” - An introductory conversation 

(Excerpt from an interview with J. Todenhöfer by Der Spiegel Magazine, 24 January 2003) 

Spiegel Online: Jürgen Todenhöfer, are you an old European? 

Todenhöfer: In the best sense of the word. I am married to a Frenchwoman and have a
daughter living in London. In French marriage is referred to as an ”affectionate war”. We
Germans and French are well acquainted with this.

The USA isn’t exchanging any more affection with France and Germany. 

It needn’t. If it would only listen, that would be enough. I’m a great friend of the USA. But
what am I supposed to do if my best friend wants to raid a defenceless neighbouring village,
and I don’t think it’s a good idea? Am I his friend if I join in, or am I his friend if I say,
Stop! That’s not the way!

Your friend doesn’t think Iraq is defenceless, but sees it as a major threat. 

I’ve just been to Iraq, twice. It’s not a country you can knock out - it already is knocked out.

But it’s up to playing cat and mouse with the weapons inspectors? 

Iraq does need to be disarmed, but not by a war. During the 1990s the weapon inspectors
found ten times as many weapons, and destroyed them, as Bush senior did during his Gulf
war. The country is now weaker than it has ever been, and the situation is more favourable
than ever to creating all the conditions for holding the supposed Iraqi threat in check.

Would the inspectors even be there if the US hadn’t built up this threat in the background? 

I’m certainly in favour of being tough. But it isn’t  the inspectors the USA cares about.
George Bush wants this war. Even though it’s against international law, counter-productive,
immoral and unnecessary.

Well, what are Bush’s motives for this war? 

He’s badly in need of a success he can point to. He missed the announced target of his fight
against terror in Afghanistan. Over 6000 civilians were killed there by American bombs.
But Osama bin Laden escaped, on a donkey’s back, from the biggest army in the world.
Then there are Bush’s geopolitical and economic interests. There’s also the fact that Iraq is
an easy target. With North Korea they’ll negotiate, even though we already know it has a

1 UNMOVIC documents in English may be found at www.un.org/Depts/unmovic/index.htm
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dictator with weapons of mass destruction, much more dangerous than any Iraq ever had.
Why don’t they negotiate with Iraq which is so much weaker? Pakistan and India both have
nuclear weapons, and Saudi Arabia harbors and supports terrorists. But these are the USA’s
”allies”.

1.2. War and terrorism 

After the outrageous crimes of 11 September 2001, the USA proclaimed a ”war against
terrorism”. First there was the intervention in Afghanistan, authorised by the UN, which
largely eliminated the Taliban regime. But now a comprehensive ”war” against terrorism is
still being carried on. What is behind this concept?

The word terrorism  comes from the time of the French Revolution. La règne de la terreur -
the reign of terror - was seen by Robespierre as a legitimate tool of revolutionary virtue, to
defend that which had been gained in 1789 against any real or even supposed foe of the
Great  Revolution.  In  any  case,  terrorism  already  was,  and  has  continued  to  be,  an
extraordinarily widespread phenomenon. Slave revolts in antiquity, peasant rebellions in the
early modern era, partisans fighting French troops in Spain, the so-called Free Corps, the
anarchists in the Jura Mountains of Switzerland in the 19th century, ”irregulars” in wars of
liberation or partisans - these and more besides have been branded as ”terrorism”.2

The purpose of terrorism today,  as a rule, is to make a much more powerful opponent
appear  weak,  vulnerable  to  attack  or  injury,  to  provoke or  intimidate  it  or  to  make  it
insecure. Thus terrorism aims primarily at a psychological and political effect, by attacking
prominent persons or  symbols  of  power.  Destruction of  property and killing people are
usually ”only” means to that end, emphasising the terrorists’ unshakeable determination to
draw attention to their cause, even at the cost of their own lives. The media also play an
increasingly significant role, since terrorist acts are intended to horrify the public.

Terrorism is a symptom, not an illness. Its causes are usually found in a long-term general,
political and economic crisis which is becoming increasingly unbearable for those involved.
They see the only possible hope of improvement in an out-and-out change in the existing
situation,  of  necessity  brought  about  through violence  and terrorism,  since the  existing
conditions put an end to every peaceful change attempted in a spirit of reform. Poverty is
not in itself necessarily a direct cause of (terrorist) violence, but in hopeless situations it can
increase willingness to use violence. Long-lasting social and cultural discrimination, ethnic
exclusion,  denial  of  rights  to  political  participation and structural  economic  deprivation
prepare the soil out of which terrorism grows. Severe, long-lasting human rights violations
which the victims cannot overcome by peaceful means usually constitute the legitimation
for violent liberation movements.  However,  the terrorist acts themselves are not usually
organised by the poorest persons, but rather by people from the upper and middle classes,
who are often well-educated, politically sensitive and enormously prepared to face conflict,
but see no prospects for reform, for the future or for advancement. The lack of rights to
political  freedom and participation,  and political  oppression,  can thus become powerful
factors in provoking resistance and willingness to use violence.

2 An extensive literature exists on terrorism; for example, Terrorismus, a selected bibliography in German
(up to 1988) has been compiled by Burkhard von Schassen and Christof Kalden, Koblenz 1989.
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The  reality  cannot  be  dismissed  that  religious  motives and  images  are  also  used  and
misused by terrorists. Political or political-religious movements almost always describe their
programmes  in  terms  that  put  them  in  a  context  that gives  meaning,  such  as  that  of
”history”, the ”nation”, ”class struggle” or ”the will of God”. Especially in recent times this
religious aspect has played a central role in terrorist actions. However, there is no ”Islamist”
terrorism as such.  The fact  that  terrorists  are increasingly  being recruited from Islamic
regions has less to do with their religious affiliation and more to do with social realities in
these  regions  and  deeply  felt  offences  perpetrated  by  ”the  West”.  On  such  a  basis,
practically any form of religion can be made into a powerful ideological weapon.3

According to Collins English Dictionary,  war is defined as ”open armed conflict between
two or more parties, nations or states”, and civil war as ”war between parties, factions or
inhabitants of different regions within the same nation”. There is therefore a basic question
as to whether terrorist attacks amount to a situation of war. The parties conducting a war are
subject  to  international  law;  they  are  legally  constituted,  politically  organised,  pursue
political  goals  and  make  their  appeal  in  some  way to  defining  characteristics  such  as
”territory”,  people or ”population groups”, a legal system or national identity,  which are
generally recognised as entitling them to statehood and are to be defended, subjugated or
liberated.  Terrorists today are increasingly found operating in independent  small  groups
without  declared,  responsible  leaders  or  a  hierarchical  organisation.  With  their  strikes
(which are not military attacks) they do not intend to (and cannot) bring about changes
directly, but seek to force others to make changes, intimidate them, or simply light a torch of
protest, often expressing powerlessness rather than power. Since it is hardly possible to pin
them down to any location, a war against them is a highly questionable operation. Terrorism
is  increasingly  becoming  an  international  crime,  difficult  to  grasp,  which  can  only  be
combatted through specifically adapted procedures, which must be developed where they do
not yet exist. To equate terrorism with war can only play down the great difficulty of this
task.4

1.3. Insecure states 

New forms of terrorism are able to spread because today, in many ways, they can find a
”breeding  ground”  which  has  scarcely  ever  existed  in  history.  This  includes  modern
weapons  technology,  computer  techniques,  communications  networks  including  the
Internet, strong financial sponsorship and much more besides.

Although the USA has declared war on a phenomenon which is ultimately world-wide, it is
at present aiming its concrete actions at individual states. The concept of ”rogue states” has
served as a stopgap in many discussions on armaments since the fall of the Soviet Union, to
allow the USA to continue its defence strategies, oriented to thinking in terms of power
blocs,  and to justify ”thinking”  in downright  eschatological  friend-or-foe categories (cf.
Ronald Reagan’s talk of an ”evil empire”). After over 40 years of the Cold War, the well-

3 Laqueur,  Walter,  A History of  Terrorism,  Transaction Publishers,  2001; on religious connections (in
German), see Gensichen, Hans-Werner, Weltreligionen und Weltfriede (World Religions and World Peace),
Göttingen 1985.

4 Münkler, Herfried: Die neuen Kriege (The New Wars), Hamburg 2002.
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preserved enemy images which had practically given meaning to life couldn’t just be thrown
overboard,  so today’s  political  discussions  still  contain  schemas such as good and evil
states. Such designations need to be used with care, however, if only because they are so
well-suited to expressing a crusade mentality.

Nevertheless, the declaration of an ”axis of evil”  in reaction to 11 September 2001, in the
name of which to pursue entire states instead of individual terrorists, cannot be ascribed
only to outmoded power bloc thinking. Thanks to mobility and modern communications
methods, terrorists can operate logistically at the level of globalisation,  so that they can
prepare their assassinations while remaining many miles away from their target. States (or
better, regions which are not genuinely at peace) which more or less consciously offer a
haven and space to  such groups,  even support  them or profit  from their  presence,  can
represent an actual danger to the terrorists’ target groups. However, the question remains
whether such a state as a whole can be held responsible; this is an area of severe problems
for international law.

Moreover, there are various territories on our planet which can hardly continue to be called
states in a legal sense, apart from the fact of their boundaries. Such collapsed states lack in
particular a functioning government which has an effective and orderly legal monopoly on
the use of force and can ensure law and order within its borders. Where government is
lacking or is so corrupt that the wealthiest and/or the strongest determines what is lawful,
security is bought and sold; not only are havens available for terrorists who can pay, but in
such areas security is possible only for those who can afford their own private defence
apparatus. There is a market for violence, and this market, like any other, has an interest in
the highest possible consumption of its product. That means, in concrete terms, the greatest
possible need for security, thus the highest possible level of insecurity. The fact that in such
”collapsed states” the way is opened, at various levels, for massive flows of those willing to
use violence is not to be dismissed. Current discussions do not deal with most of these
countries, which are found more in central Africa than in the Gulf region. But, from their
situation and developments there, one must conclude that it is of outstanding importance to
bring them to a minimum of dependability as states, and to the rule of law, if we are to ”dry
up” the bases from which terrorists can operate. Much more important even than this would
certainly be to combat the deeper causes of the cultural degradation, poverty and violent
oppression of peoples.5

2. The relevant norms

Anyone who is looking seriously for approaches to understanding the current situation will
seek principles which make sense to him or her personally and can also be generalised.
These are, in general, of two kinds: a) legal and b) ethical. Legal principles can be found in
the  relevant  provisions  of  international  law currently  in  force.  Ethical  guidance can be
obtained by recalling the criteria for the legitimate use of force, especially (though not only)
as these have been developed in European history.

5 For more on this (in German), see Eppler, Erhard,  Vom Gewaltmonopol zum Gewaltmarkt? (From a
Monopoly on Violence to a Market for Violence), Frankfurt 2002.
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2.1. Principles of international law 

The United Nations6 (UN) was founded in 1945. Its goal, according to the first article of the
UN Charter,  is  ”to maintain  international  peace and security”.  The background for  this
definition of its goal was the failure of the League of Nations and the experience of World
War II. The UN is, at least since the end of the East-West conflict, a suitable platform for
bringing  together  the  most  varied  aspects  of  security  policy,  and  constitutes  the  most
important forum for international discussion of peace policies. The United Nations brings to
its peace efforts a comprehensive approach under international law. This includes all phases
of a conflict in time, and goes far beyond the military aspect of a conflict.

The UN Charter, in Article 2, commits its parties to an almost complete elimination of the
use of  force from international  relations.7 The  sole  use  of  force  which  is  permitted  is
precisely defined as being limited to enforcement of UN goals and to the inherent right to
self-defence. If all positive measures such as diplomatic conversation or negotiations fall,
the UN can invoke economic sanctions. As a final measure only, the Charter permits, in
Chapter  VII,  the  use  of  military  means.  All  wars  of aggression,  however,  are  without
exception international crimes. Furthermore [according to Security Council resolutions], all
nations  must  refrain  from sending  irregular,  volunteer  forces  or  armed  bands  into  the
territory of another state, and may not incite, support or organise a civil war within another
state. Any organised activity directed towards such purposes may neither be tolerated nor
permitted, since it is liable to bring about the prescribing or use of violence.8

The Charter (Article 51) grants states an ultimate right to individual and collective self-
defence for the purpose of the preventing injustice, including by military means. The UN
Security  Council is  the  decision-making  body  for  all  such  issues,  especially  for
international  sanctions under Chapter VII  of  the Charter.  The Security Council  has five
permanent  members,  representing  China,  France,  Great  Britain,  Russia  and  the  United
States. Besides these permanent members, ten additional members are elected to serve for
two years each. The fact that the Security Council can obligate members to cooperate with
peaceful measures and sanctions, but cannot force them to do so, and up to now the UN has
had no enforcement body of its own (except the ”Blue Berets”) represents a unbridgeable
legal and factual chasm preventing enforcement of the ban on violence between states. The
UN Charter also says that any of the five permanent Security Council members can block a
decision of this important body through a veto. In the past a great deal of use has been made
of this veto.

Compliance with the legal obligation of states to the International Court of Justice and its

6 The United Nations, together with the Bretton Woods institutions, i.e. the World Bank group and the
World Trade Organisation, is one of the multilaterally acting institutions. The European Union has up to now
confined its actions primarily to the regional level. The other multilateral actors, which work under specific
restrictions,  are  the  individual  states,  international  non-governmental  organisations,  church  and  other
religious institutions, or economic enterprises.

7 The text of the Article is as follows: ”All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.”

8 It can be demonstrated that the basic principles of the UN Charter owe a great deal to the writings of
Immanuel Kant, specifically Zum Ewigen Frieden (On Eternal Peace) of 1795.
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verdicts is voluntary. Thus the Court too is an example of the difficulty of forbidding the use
of force. States not only have the right to self-defence, but are also protected by a ban on
interference in their internal affairs. A comprehensive international ban on the use of force
would only be convincing if international law were embodied in a world court of justice
with  universally  recognised  competence  to  enforce  its  sanctions.  International  disputes
could then be brought before it, and the resolutions it proposed would be binding on all
parties.9

2.2. Ethical criteria for legitimate use of force 

Can the use of force ever be morally legitimate? This question has been highly problematic
for Christians from the beginning.  The Sermon on the Mount impressed upon them the
renunciation of violence and love for one’s enemy. An action which causes bodily harm to
others through the use of force is not necessarily moral even by the world’s standards, since
it  offends not  only against  the commandment  to love one’s neighbour,  but  also against
fundamentally recognised norms such as respect for human dignity or the preservation of
individual and group-related rights to freedom. An act of violence is fundamentally evil.
Nevertheless, it can be an even greater evil to refuse to use force and thus to leave the way
open for avoidable injustice. To protect the very standards against which an individual act of
violence offends, within a larger legal context, it is necessary and meaningful to consider
the possible authorisation of the use of force in the service of the law and for its protection.
The church  father  Ambrosius  (339-397)  noted,  over  against  pacifist  movements  within
Christianity: ”Whoever does not fight against the injustice which threatens his neighbour, as
best  he can,  is  as guilty  as the one who commits  the injustice.”10 His  pupil  Augustine
(354-430) laid the foundation for the doctrine, still used extensively today by churches and
in international law, of the ”bellus iustus” or so-called ”just war”, which gives meaningful
criteria for the legitimate use of force. However, it would be preferable to speak of a ”lawful
war”, since to do harm deliberately always means to break with fundamental moral concepts
and therefore cannot be ”just”. Any use of force, reduced to the violent act itself, is a moral
evil, even though at times a necessary one.

The use of force can therefore be legitimate, at best, when individual actions are considered
within a larger context of (international) law. An institution such as a state, a group of states
or the community of nations can therefore meaningfully threaten, proceed to or order the use
of force only if it is legally superior to its partner in the conflict and is recognised by the
latter  as  a  legitimate  authority  (auctoritas  principis).  Only  in  self-defence  may  an
individual person take the law into his or her own hands and proceed to an act of violence.
Otherwise - for what concerns the nation - the state has the monopoly over the use of force.
At the international level, only the UN should be allowed to exercise a legitimate authority
with regard to a ius ad bellum.

When the larger context is taken into account, the arbitrary use of force can be prevented in
every case by asking the critical question, whether there was really a  justifiable reason

9 The text of the UN Charter in English may be found at www.un.org/aboutun/charter/index.html. The
statutes of the International Court of Justice are at www.icj-cij.org

10 De officiis I, 36, 179.
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(causa iusta) for the use of force. Where there has been no injustice, or the threatened or
actual injustice could have been remedied in another way, one may not, in principle, react
with violence. There is no doubt that the terrorist strikes of 11 September did the greatest
injustice  to  the  people  in  the  WTC  and  in  the  Pentagon,  but,  first  of  all,  these  were
assassinations  and  not  a  military  attack;  secondly, there  needed  to  be  scrupulous
examination and public proof beyond any doubt of what connection these strikes had with,
and in what way they were caused by, the dictatorship of Saddam Hussein and any weapons
of mass destruction he may have.

This thought leads to two further points: first, a military action must be carried out with the
right purposes (recta intentio), that is, with the goal of punishing a perceived injustice and
then bringing about peace, and second, the  appropriate means (debitus modus) for the
situation and the intended goal must be employed. The injustice must be corrected without
in turn causing a greater injustice, and the damage done must not be worse than that which
has been prevented. And since violent deeds in every case are evil, from a human and from
a moral perspective, they may only be ordered and carried out at all when every other means
has failed. They are a last resort (ultima ratio).

If, according to these five criteria and after thorough investigation it is considered necessary
to proceed to this last resort, the authorisation and carrying out of the use of force should be
subject to the principle of legality under international law, that nobody can be the judge of
his own case. The impartiality and independence of the investigating authorities, with regard
both to their interests in the conflict being investigated and to the bodies carrying it out, are
indispensable conditions for the credibility of the investigation’s conclusions.

The bodies which are to carry out an action using force must in addition be made aware that
they are licenced to use force not as a privilege with which they are favoured, but rather as a
highly responsible  duty to carry out what is ultimately,  in itself, an immoral  act.11 And
finally,  the  means  made  available  for  conducting  any  use  of  force  must  never  be  so
threatening as to justify an act of violence from the opposing side.

3. Alternatives for action

In the run-up to a military intervention, people usually assert that there is no alternative to
the action they intend. But when does that situation, that point in time actually arrive, when
this  is  really the  last possibility?  The strictest  of  standards must  be applied to such an
assertion. Before threatening violence or the use of violence, one must always be required to
investigate all existing or possible alternatives with all possible care, and to provide proof of
one’s findings.

11 Though it may sound like sophistry at first, nevertheless, in the context of international law today, of
Kant’s peace ethic and of today’s Christian ethics, the right to make war no longer exists in the strict sense
(as a free option expressing a general principle or at least one that can be made universal). There can only be
a contingent empirical necessity to defend one’s rights, turning to the use of force as ultima ‘ratio’.
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3.1. The UN’s possibilities 

In our time wars between states are no longer Danger Number One in world politics. Instead
of  wars  between  states,  other  threats  such  as  the  proliferation  of  weapons  of  mass
destruction,  the spread of  ethnic  or  religious conflicts and environmental  disasters have
taken centre stage. In parallel to the immediate  tasks of securing international peace, the
UN is today regarded as the supreme guardian of minimum standards for human rights, for
government founded on the rule of law, for protection of minorities and for democracy.
Thus  the  UN,  and  especially  the  Security  Council  of the  United  Nations,  faces  great
challenges. At the moment this is demonstrated most of all by the Iraq crisis, for this crisis
contains  inestimable  dangers  for  the  significance  and  credibility  of  the  UN,  but  also
opportunities.

The greatest danger for the UN’s significance with regard to international law and policies
for peace is presented by unilateral military action by a state, currently the USA (perhaps
with  allies)  without  the  agreement  of  the  Security  Council  members  (including  the
possibility of abstention by a Security Council member). If a single state no longer considers
itself bound by the Security Council’s monopoly on the appropriateness of the measures to
be taken, the UN is threatened with the total loss of its credibility as global decision-making
body on security  policies.  The consequences  of  such a loss of  confidence in  the UN’s
competence as decision-making body in case of future conflicts could be expected to be
serious. In future, what would stop other major powers from citing this precedent, in similar
conflicts, and settling their conflicts with unilateral military action? For world politics, the
choice is between war with or without UN approval. It is understandable that war against
Iraq with the support of a UN resolution is preferable to a war undertaken by the USA on its
own hook.

However, the Security Council’s  opportunities in this conflict are no less significant. If a
peaceful  resolution  of  the  dispute  should  succeed,  the  UN  would  gain  the  image  of
peacemaker, preserver of the peace or enforcer of the peace. The possibilities offered UN
members are, according to Article 33 of the UN Charter, ”negotiation, enquiry, mediation,
conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or
other peaceful means of their own choice.”12 World-wide confidence in its possibilities with
regard to the politics of power and its competence to make security policies could thus be
strengthened and consolidated. If, on the other hand, the Security Council had to decide in
favour of a military action, this would doubtless be more acceptable to the member states
than a unilateral military strike.

3.2 Sense and nonsense of military interventions 

The sole legitimate meaning and purpose of any military intervention is the preservation or
restoration of world peace and international security. The pursuit of other aims, such as for
example  the  intentional  toppling  of  a  regime,  bringing  democracy  to  a  state,  or  any
geopolitical,  economic,  ideological  or  religious interests are clearly not  permitted under
international law. Only when it can be proved that there is a serious threat to world peace

12 www.un.org/aboutun/charter/index.html
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and international security, and that every non-violent means of resolving the conflict and
averting  the threat  has  been  exhausted  and  remained without  success  despite  intensive
efforts, only then can a military intervention be considered as a last resort. According to
current international law, only the United Nations Security Council, and not any state or
coalition of states, is entitled to decide that a threat or breach of the peace exists, to make
recommendations or to decide on measures to be taken.

There is no doubt that the development and production of nuclear, biological or chemical
weapons of mass destruction represents a great threat to world peace and international
security.  If there is just reason to assume that a government or the dictator of a state is
inclined or intends to use such weapons, the situation is very serious. It would be dreadful if
such  weapons  were  put  to  use  and  the  world  community  had  to  reproach  itself  that
everything humanly possible had not been done to prevent escalation to this point. However,
the question remains whether a military intervention is a suitable and effective means to
prevent this. Apart from the particular case of powering Iraq, in which proof of the existence
of ABC weapons is still not built on hard facts, but rather on incrimination and speculation
or on inaccessible secret service information, a military intervention could directly provoke
the use of ABC weapons. If the suspicion were justified and Iraq did actually have weapons
of mass destruction at its disposal, in case of an intervention the danger would be raised
dramatically that Iraq would use them to defend itself against the intervening forces. The
result would thus be the opposite of the intended prevention.

Even  if  such  an  escalation  did  not  occur,  there  are other  problems with  a  military
intervention. Diplomatic efforts always leave a certain amount of room for interpretation,
whereas acts of war are obliged to define the fronts clearly. War polarises the forces present,
and in  regions already racked by crises this can lead to complete destabilisation  and a
widening of the conflict. Furthermore, the conflict is not over when a threatening situation
has merely been neutralised, and this is the most a military intervention can accomplish. For
a  comprehensive  and  lasting  peace,  ongoing  stabilising  measures  are  required  such  as
support  in  forming  a  functional  government,  securing  and  supporting  police  forces,
reconstruction of all infrastructure which has been destroyed, food aid, economic support
and  educational  possibilities.  A  military  intervention  also  always  involves  civilian
casualties, especially when bombing is carried out from a safe height so as not to risk losing
soldiers on one’s own side. If  such foreseeable civilian casualties are consciously found
acceptable  and  excused  afterwards  as  so-called  ”collateral  damage”,  this  damages  the
acceptability  and  credibility  of  those  who  have  to  carry  out  the  ongoing  stabilisation
measures. Military interventions can thus end up wide of the mark of resolving the conflict
and stemming the potential for violence.

3.3 Opportunities for peace organisations 

It is a fact that, first of all, the costs of war and reconstruction are many times higher than
the costs of efforts to prevent violent conflict, and secondly, all over the world much greater
resources are made available for security through military means than for promotion of
peace through  the  civil  society.  The non-governmental  organisations  in  particular  have
failed with regard to the present conflict in Iraq. After the second Gulf War in 1991, in
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which 30,000 died,  there was no systematic  assessment  of  the conflict  and no effort  at
networking amongst the parties and other powers with interests in the conflict. Furthermore,
the promotion of dialogue and trust between the two sides was made impossible by the
economic sanctions. According to a survey by the children’s aid organisation UNICEF, the
World Health Organisation and the World Food Programme of the UN, by the middle of
2000 over 1.38 million Iraqis had died of the consequences of the sanctions, including over
563,000 children under five. Thus one cannot speak of any development aid in Iraq, or of
any  policy  to  promote  peace  (”Development  policy  is the  peace  policy  of  the  21st
century”).13

Thus the peace organisations today are largely powerless to prevent the threatened war. It
would be important now for peace organisations to seek contact with the Iraqi population
and make the West aware of the situation in the country which is too often forgotten in the
midst of reports on weapons of mass destruction and missiles. Not least of all, they could
perhaps  contribute  to  a  solution  by  means  of  consultation,  through  various  forms  of
”facilitation” (moderation) of conferences and through mediation. They could also remind
people that cooperation for development, humanitarian aid and human rights policies make
more sense than war.14

4. Concluding observations

After the strikes against its embassies in East Africa, and especially following the monstrous
crimes of 11 September 2001, the USA declared ”war on terrorism”. The first stage was the
war in Afghanistan. It succeeded to a large degree in removing from power the the Taliban
there, who were harbouring and supporting al Qaida. In the meantime Afghanistan is yet far
from peaceful, but a peaceful process of transformation is still possible.

War against Iraq, on the other hand, has an entirely different quality and significance. The
USA has prepared  a so-called ”pre-emptive  war”  according  to  its  plan,  with  enormous

13 Belgian professor of international law Mac Bossuyt considers it possible that the sanctions against Iraq
meet the conditions for designation as genocide according to the UN Convention on Genocide. (Figures in
Schweiz  global  [Global  Switzerland],  der  Magazin des  Departements  für  auswärtigen Angelegenheiten
[Foreign Affairs Dept.] [EDA], No. 2/2001, p. 30.

14 Addresses of peace organisations:

�Peace Brigades International, Route des Arsenaux 22, CP 245, 1705 Fribourg,
      www.peacebrigades.org

�cfd (Christlicher Friedensdienst), Falkenhöheweg 8, Postfach, 3001 Bern

�Direktion für Entwicklung und Zusammenarbeit (DEZA) des eidgenössischen Departements für
      auswärtige Angelegenheiten (EDA), Freiburgstrasse 130, 3003 Bern, www.deza.admin.ch

�Arbeitsgemeinschaft Swissaid / Fastenopfer / Brot für alle / Helvetas / Caritas, Monbijoustrasse 31,
      Postfach, 3001 Bern, www.swisscoalition.ch

�HEKS (Hilfswerk Evangelischer Kirchen Schweiz), Stampfenbachstrasse 123, Postfach, 8035 Zürich,
      www.heks.ch

�SFS (Schweizerische Friedensstiftung), Gerechtigkeitsgasse 12, Postfach, 3008 Bern,
      www.swisspeace.ch

�SRK (Schweizerisches Rotes Kreuz), Rainmattstrasse 10, Postfach, 3001 Bern, www.srk.ch
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deployment  of  troops,  equipment,  infrastructure  and logistics.15 The  only  generally
recognised legitimate basis for the war under international  law is UN Security  Council
Resolution 1441 of 8 November 2002, but  these resolution,  like the preceding Security
Council resolutions on Iraq, contains no clear mandate for a military operation.

The USA justifies its planned war of aggression on the basis that, in defiance of earlier UN
resolutions, Iraq continues to possess weapons of mass destruction, or to have the capacity
to manufacture them, and intends to use them, thus posing a serious threat to world peace.16

Representatives and advisors of  the US administration have been emphasising for some
time, without waiting for the results of UN inspections, that the Iraqi representatives who
say this is not so are lying and deceiving them and that a pre-emptive military strike is
unavoidable.

It has been evident since the beginning of the current administration, and not just in recent
months, that the USA has decided to attack Iraq unilaterally if it does not get a UN mandate.
During the same period the USA has also refused to recognise the International Criminal
Court being constituted in the Hague.

What must be said about this from the point of view of international law and of ethics?

a) Pre-emptive military strikes which are not authorised by the UN Security Council are
against international law. All wars of aggression without exception are forbidden by the
UN Charter. A unilateral pre-emptive war which had the silent agreement of the other
UN member states would undermine the entire system of international law which has
been built up on the basis of the UN Charter since 1945.

b) According to all principles of international law and of peace ethics, military force may be
used only as the ultimate means of averting an immediate and desperate danger. Only
when the UN weapons inspectors have been allowed enough time, during which they
have  been  optimally  equipped  in  terms  of  personnel, finances,  technology  and
administration,  can a subsequent  military  intervention  be legitimised,  as long as the
inspectors also have access to information from the secret services and they themselves
provide proof beyond any doubt.

c) The US (and Great Britain)  have justified their  views on the basis of  secret  service
reports which are not freely available for verification. Such ”evidence” would not be
accepted in any court in the world under a government of laws, so it is certainly not
sufficient to ”justify” a war.

d) According to  the peace ethic  of  the churches of  the Reformation,  as well  as Kant’s
doctrine of international law, there are two ironbound principles by which to distinguish
whether the use of force is just or unjust:

15 From the ample literature already available on Iraq, we call attention especially to: Mackey, Sandra, The
Reckoning. Iraq and the Legacy of Saddam Hussein. New York: Norton, 2002; Pollack, Kenneth M.,  The
Case for Invading Iraq. New York: Random House, 2002. On more recent developments, see von Sponeck,
Hans and Zumach, Andreas, Irak. Chronik eines gewollten Krieges (Chronicle of an Intended War), Cologne
2003. See also the brief chronicle at the end of this article.

16 This view has long been questioned by an American UN weapons inspector: see Ritter, Scott and Pitt,
William Rivers, War on Iraq. What Team Bush Doesn't Want You to Know. Context Books, 2002
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�the aggressor is always in the wrong;
�no one can be the judge of his own case.

The USA is presuming to violate both principles.

We can learn from history that peoples, states and politicians learn almost nothing from
history. Nonetheless, to this day, no individual or state has had lasting success with efforts
to dominate the world and ”keep the peace” on the basis of superior power. World peace can
only be founded on the rule of law, thus on international law.

5. Prospects

Now that the Third Gulf War, long and thoroughly planned by the USA, has begun (not
”broken out”), there are three questions to be answered soberly, without reference to the
expected outcome, ”successes” and consequences:

�How is this war to be judged morally and legally?

�What prospects are there for order under international law and thus for world peace?

�What needs to be done?

1. The Third Gulf War is a flagrant violation of law and a threat to world order
under international law.

The Third Gulf War represents in several ways a definitive turning-point in the time since
World War II and the change of systems in eastern Europe. The USA in particular has made
plain  that it  intends to use war again as a tool  of its  pre-emptive security  and defence
policies in accordance with its sovereign interests, to the point of bypassing UN institutions
and procedures. The world is thus no longer on course towards overcoming institutionalised
war by means of comprehensive international law. The possibility of war and the use of
military force must again be part of political calculations. What effect this development will
have on the way other conflicts in world politics are handled, in India and Pakistan, Korea,
the Near East, Central Africa, cannot yet be foreseen. The danger is great that a Gulf War
which is ”successful” according to the criteria of the Bush administration will be followed
by others in imitation.

The Third Gulf War is a war of aggression without a mandate from the United Nations and
its Security Council. It differs from the two preceding Gulf Wars in that Iraq has not been
the  first  to  use  or  to  threaten  the  force  of  arms.  The UN weapons  inspectors,  despite
hindrances to their work,  were on the way to what promised to be success in effective
control  of  Iraq’s  military  arsenal.  The  reasons  the US government  gave  for  its  use of
military force kept changing: first it was about enforcing effective control by the inspectors,
then it was the military danger which Iraq was supposed to represent, then the supposed
support of al Qaida terrorists by Iraq. Finally the declared aim of the war was to eliminate
the current leadership of Iraq and liberate the Iraqi people.

The fifth ”preliminary article” of Kant’s  On Eternal Peace of 1795 says: ”No State shall
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interfere by means of force in the constitution and government of another State.” The ban on
intervention and the sovereignty of states are the main pillars of international law as laid
down in the UN Charter. Kant does not say there may be no ”interference” in the form of
public  declarations,  political  (non-violent)  sanctions  or  limitations  on  trade:  he  only
condemns any forcible interference. For if such interference were to be accepted as a right
which could be claimed unilaterally, there would no longer be any recognised foundation
for an all-embracing peaceable legal system.

The overwhelming majority of scholars of international law today therefore considers the
Third Gulf War as an illegal war of aggression. Such a war is a crime. This would still be
the  case  even  if  it  succeeded  in  its  aim  of  liberation,  since  even  noble  goals  cannot
legitimise reprehensible means.

Two urgent questions which are raised by the current war also require consideration:

a) According to all available information, the USA is planning to conduct the war in a way
which indicates that the civilian population will  have to accept severe losses. On the
other side, Iraq seems to be stationing its troops in residential areas, thus holding its own
population hostage. Massive bombardment from the air with modern weapons does not
allow non-combatants to be spared. This particularly is totally unacceptable in view of
evidence that other ways of resolving the conflict have been available.

b) Every war confronts every soldier with a decisive ethical challenge. He must ask himself
very personally when it  is morally permitted or imperative to use the force of  arms.
Martin  Luther  was  already  urging  soldiers  who  knew that  their  ruler  was  doing  an
injustice to refuse to bear arms. In a war which is illegal according to the overwhelming
opinion  of  international  law and not  acceptable  according  to  moral  criteria,  soldiers
should refuse to serve.

2. A renewed, effective international law on peace is needed within the UN
framework. 

A system of international law under which major states or groups of states - or, as at present,
the strongest power (politically and militarily)  - can distance themselves and reserve the
right to pursue their own interests outside the world order, cannot continue to exist long-
term. Such an ”order” would basically be at the disposition of those who, at their own
discretion, agree or disagree with it and may decide either to submit or to go their own way.
The UN system depends on the adherence of all states and their loyal conduct, including
especially the most powerful. A world order under international law is threatened at its very
core,  indeed becomes impossible,  if  an important  member  of the community of  nations
reserves the right to be and to remain ”the judge in its own case”.

The USA has shown a sovereign disregard, both in the UN and in NATO, for the interests
and positions of a majority of states and of many of its allies. The deployment of troops to
Turkey  along  with  the  build-up  of  logistical  infrastructure  there  took  place  at  first  in
disregard of an expressly opposed decision of the Turkish parliament. The entire planning of
the war shows that alternatives for a non-military resolution of the conflict must have been
given scarcely any serious consideration by the USA. Especially in dealing with the UN, the
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Bush administration made it plain early on that it was only prepared to go along with a
favourable  UN  resolution,  otherwise  it  would  decide for  itself  -  ”the  strong  are  most
powerful on their own.”

What can persuade a great, powerful and freedom-loving people to submit itself, on the
basis of insight and of its own free will, to international laws on peace, and to consider them
binding on itself without restriction? It is just this that USA does not seem prepared to do at
this time. Thus, along with Libya and Iraq, it decided against signing the Treaty of Rome
establishing an International Criminal Court. A world order for peace which would serve to
overcome the institution of war must fulfil (besides many other factual requirements) two
necessary criteria: it must (1) include all states, and - even if not, in Kant’s terms, in the
sense of a peaceful government according to principles of law (civitas gentium), then - (2) in
any case constitute  an order  in the sense of  a legally  binding peace federation  (foedus
pacificum).  Such  an  international  order  must  also  provide  for sanctions  which  will  be
effective in the (hopefully improbable, but conceivable) case of conflict with a major power.
This,  however,  requires  nothing  less than an adequately  well-defined relinquishment  of
sovereignty in the context of international law, in order that the law may be respected and be
enforceable.

There is not much evidence that the USA and its citizens will be ready and willing to accept
such a development in the foreseeable future. We must nonetheless never tire of trying to
win them over to it  -  in transatlantic  conversations among members of parliaments and
Congress, within the ”scientific communities” of international law, the philosophy of law
and ethics, and not least of all in the numerous encounters among religions, churches and
confessions.  The  moral  foundations  for  the  political  obligations,  and  those  under
international law, of democratic states founded on the rule of law must again become a
major theme in discussions of political ethics at transatlantic ecumenical encounters. In this
connection there must also be a critical debate on the revival of fundamentalist religious
convictions and resulting militant political views - a problem area which so far has tended to
be a marginal concern for liberal church members.

3. Europe needs common, independent and non-imperialist security and foreign
policies. 

The Swiss parliament, in its first reaction to the beginning of the Third Gulf War, not only
reaffirmed its  traditional  neutrality  under international  law, but  also decided to develop
institutions for resolution of civil  conflicts and made a considerable  amount of  funding
available for this. This is without doubt a right response and a matter of great importance. In
the medium term, however, it can and should be embedded in a larger political context.

In view of the USA’s recent snubbing of its European and NATO partners, creating this
context should especially include promoting and strengthening European integration and the
ability of the (expanded) EU to pursue a common policy. What role Switzerland would play
in  this  is  an  open  question,  but  by  joining  the  UN  it  has  already  expressed  a  clear
willingness to participate in developing and enforcing a peaceful world order. For Europe as
a whole it can be easily seen that the lack of a unified foreign policy among EU member
states must represent a medium- and long-term danger for European unity overall. However,
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”old Europe” has learned through the bitter experience of two world wars that ”traditional
enmities” can be overcome within a common ”home” where there are different apartments,
but where all live under the rule of one law.

The current questioning of the international order should bring European governments to the
realisation that independent and carefully coordinated policies are indispensable. In support
of common security and foreign policies, an adequate European defence and intervention
capability must be constructed. Above all, however, such common European policies could
try to deal in a non-imperialistic way with the great urgent problems of the world such as
hunger  and  poverty,  climate  and  the  environment,  economic  justice  and  political
participation. Not least of all, an EU which is again capable of political negotiation, and
which  refuses  to  allow any endorsement  after  the  fact  of  this  war  of  aggression  to  be
extorted from it, can contribute its legal and moral authority to a renewed peace process for
the Near East. This is where neutral states in particular, by offering their services, can play
an important and most nearly impartial role as mediators. When Europeans are in a position
to take this sort of initiatives on the basis of their own power, it is not only Europe which
will come out of this crisis with renewed vigour. Whether this will open a new rift between
the ”Atlantic” and ”European” parties cannot yet be foreseen.

Secondly there must  be a campaign,  especially  in  the USA itself,  for  agreement  on an
innovative further development of the UN and its institutions. It is difficult to put pressure
on powerful states, and utilitarian incentives do not have much effect on them either. On the
other  hand it  is  definitely  gratifying  that  a  majority  of  states have not  given in  to US
pressure, but have shown the will to hang onto the UN system. In future a great deal will
depend on whether agreement can be won on the other side of the Atlantic for basic and
indispensable principles, structures and procedures of international law, to which the USA
and the majority of its citizens will at some point be willing to be subject, on the grounds
that these derive from the best traditions of freedom of the United States itself.

Finally,  churches  and  religions  have  a  particular  responsibility,  which  they  must  not
relinquish, for peace with justice in the world. There is no area today where the ecumenical
consensus among Christian churches is greater than that of peace ethics. The churches will
therefore press forward consistently, let their common voice be heard clearly and plainly in
this cause, and help to expand the work of the civilian peace organisations.

6. Chronicle of the Third Gulf War

1 July 1995 Iraq admits for the first time that it possess biological weapons, although it
has  accepted  UN  Resolution  687  (destruction  of  all  weapons  of  mass
destruction).

9 Aug. 1998 The UN weapons inspectors break off their work in Iraq.

16 Dec. 1998 The UN weapons inspectors leave Baghdad.

11 Sept. 2001 Terror attacks on New York and Washington with more than 3000 deaths.

12 Oct. 2001 President Bush declares a ”war on terror” on al Qaida and Afghanistan.
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24 Jan. 2002 Bush indicates that military action against Iraq is a possible option.

30 Jan. 2002 Bush calls Iraq, Iran and North Korea an ”axis of evil”.

12 Sept. 2002 USA warns the UN that it must enforce its resolution on disarmament of
Iraq.

8 Nov. 2002 UN Security Council unanimously adopts Resolution 1441: Iraq has a last
chance  to  destroy  its  weapons  of  mass  destruction,  otherwise  it  faces
”serious consequences”.

13 Nov. 2002 Iraq accepts Resolution 1441 unconditionally.

27 Nov. 2002 UN weapons inspectors resume work in Iraq.

7 Dec. 2002 Iraq  presents  a  comprehensive  report  of  12,000  pages  on  its  weapons
programmes.

19 Dec. 2002 US  accusation  that  Iraq’s  report  is  incomplete  and  thus  in  breach  of
Resolution 1441.

27 Jan. 2003 Interim report by chief inspectors Blix and El Baradei: there is not sufficient
proof that all weapons of mass destruction have been destroyed, but also no
proof that Iraq still has such weapons.

5 Feb. 2003 Secretary of State Powell presents to the Security Council documents (incl.
some from secret services) intended to prove that Iraq possesses weapons of
mass  destruction.  Some  documents  are  not  convincing,  giving  rise  to
doubts.

24 Feb. 2003 USA,  Great  Britain  and  Spain  present  a  new  draft  resolution;  France,
Germany and Russia  call  for  more  time and personnel for  the weapons
inspectors’ work.

7 March 2003 USA, Great Britain and Spain present a revised draft resolution demanding
disarmament of Iraq by 17 March and threatening war if this is not done.
France rejects this resolution with support from Germany and Russia.

16 March 2003 Summit meeting of USA, Great Britain and Spain in the Azores.

17 March 2003 Bush’s 48-hour ultimatum to Saddam Hussein to leave Iraq.

20 March 2003 USA and Great Britain launch the war.

19


