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get her married since an unmarried girl in a family is a 
social taboo.  

 
Sex-selective Termination - UK 

Newspaper reporters of the “London Telegraph’ carried 
out an undercover operation to unearth the illegal 
practice of sex-selective abortions in UK. Their 
investigations revealed that out of 9 abortion clinics 3 
clinics were willing to provide medical termination of 
female foetus by a simple procedure of falsifying the 
reasons for such termination, the reasons provided 
include ‘too young for pregnancy’ and ‘social reasons’. 
The morale of health providers and life savers has been 
unethically sour. Some parents are engaged in ‘gender 
balancing’ which is to have a girl and a boy in the family. 
If the second pregnancy is the same sex of the first then 
it is a ‘wrong sex’ marked for termination. Hence, 
abortion of conceptus has become “too easy”.  It has 
been reported that in the last two decades there was an 
increase of 3,700% in abortions in UK (Cook, 2012).   

 
U.S. abortion debate 

An American debate on abortion was initiated through 
the submission of Proposition 26 which affirms that 
personhood begins at conception. It is a constitutional 
amendment facing voters in Mississippi (Nov. 8, 2011)  
and similar initiatives, brewing in half a dozen other 
states including Florida and Ohio, would declare a 
fertilized human egg to be a legal person, effectively 
branding abortion and some forms of birth control as 
murder. Further it seeks to add the following sentence to 
the state constitution: "The term 'person' or 'persons' 
shall include every human being from the moment of 
fertilization, cloning, or the functional equivalent thereof” 
(Eckholm, 2012). 

It is the ultimate intention of its supporters that they 
want to use it to stop abortions. But its opponents 
claimed that it will turn the death of any zygote into 
murder. Further "[It] would ban virtually all abortions, 
including those resulting from rape or incest. It would bar 
some birth control methods, including IUDs and 'morning-
after pills,' which prevent fertilized eggs from implanting 
in the uterus. It would also outlaw the destruction of 
embryos created in laboratories." Therefore such a 
proposal was not a feasible reality. 

 
Italian way 

 Dr. Giubilini is a philosopher of the Milan University in 
Italy. Both the authors (Giubilini and Minerva, 2012) have 
Australian and UK (Oxford) affiliations. They have put 
forward a thought that both foetus and a newborn baby 
“do not have the same moral status as actual persons”. 
Both are considered to be “potentially persons” at a later 
point in time. They have argued that “adoption is not 
always in the best interest of actual people”. Hence they 
have termed the killing of the newborn as ‘after-birth 
abortion’. Sadly they have emphasized that such killing 
(murder) “should be permissible in all the cases where 
abortion is, including cases where the newborn is not 
disabled” (Giubilini and Minerva, 2012). In their view in 
the case of “after-birth abortion” such elimination takes 
place not in the interest of the newborn baby but in the 
interests of the people involved. This practice is different 

from euthanasia in which the act is carried out in the 
interests of the person who wishes to die. 
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1. Background 

Surrogacy is seen as a method of assisted 
reproductive technology (ART) and it means that a 
woman gets pregnant and gives birth to a baby on behalf 
of others under an arrangement. This woman is called a 
surrogate mother. She may not have any genetic 
connection or she may be a genetic mother of the baby 
(if she is going to donate her egg). After birth, the baby is 
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usually transferred to the person who commissioned the 
pregnancy.  

The situation of regulating the practice of surrogacy is 
different among countries. They can be divided into three 
categories. The first one includes the countries which 
prohibit any types of surrogacy by formal laws. For 
example, in Switzerland, surrogacy is banned under the 
Constitution (Article 119). Other European countries, 
such as Germany,

1
 Austria,

2
 and Italy

3
 have the laws to 

prohibit any type of surrogacy. In France, any 
arrangements of surrogacy, whether commercial or 
altruistic, are illegal and unlawful.

4
 

The second category embraces the counties which 
allow some practices of surrogacy under certain 
conditions. For example, in the UK, the Surrogacy 
Arrangements Act (1985) forbids making an arrangement 
of surrogacy on a commercial basis. Commercial 
surrogacy means that the commissioning person makes 
a contract with a surrogate mother for giving birth to a 
child and in turn the surrogate mother receives 
compensation for her work, expect for the necessary 
costs such as expenses of medical check or delivery.  

The third group has no legal regulation at present, 
whether prohibiting surrogacy or allowing it, or whether to 
permit commercial surrogacy or not. It includes some 
Asian countries. For example, it is said that surrogacy is 
relatively easy to practice in India and Thailand because 
there is no legal regulation, however, both countries are 
trying to promote the legislation now. In Japan, while the 
need for the legislation has been recognized by many, 
the government has not officially begun the process of 
legislating surrogacy services yet.  
 In this way, the practice of surrogacy and the legal 
regulations vary from country to country. Therefore, it can 
be said that the ethical treatment of surrogacy also has 
been affected by cultural practices, legal frameworks, 
and social backgrounds. The inconsistency of treating 
surrogacy among countries, and even within different 
jurisdictions of the same country, is an important issue. 
 
2. Surrogacy in Japan 

Here, let us examine the situation over surrogacy in 
Japan, as one of the countries belonging to the third 
category. In 1978, the first child through in vitro 
fertilization (IVF) was born in the UK and the first 
Japanese IVF baby was born in 1983. The same year, 
the Japanese Society for Obstetrics and Gynecology 
(JSOG) made a statement about IVF, where it was 
suggested that the access to IVF should be restricted to 
married couples and that eggs fertilized in vitro should be 
transplanted only to the women who originally possessed 
the unfertilized eggs. The statement is not legally binding 
and the rules based on it are simply an internal code of 
conduct for the members. Membership of JSOG is 
optional and voluntary, that is, not every Japanese 
obstetrician must participate in it. Moreover, even if a 
member of JSOG breaks the internal rules, she would not 
lose medical registration as an obstetrician. The worst 
punishment is to be expelled from JSOG. 

                                                 
1
 See the 1990 Embryo Protection Act. 

2
 See the 2004 amended Reproductive Medicine Act.  

3
 See the 2004 Medically Assisted Protection Law. 

4
 See the Code Civil, art 16-7. 

Practicing surrogacy had been left to obstetrician’s 
autonomy, but a low accessibility to it has been kept 
within Japan. The Japanese government did not 
introduce legistration banning surrogacy. However, since 
1980s, the Japanese couples who wanted to receive 
surrogacy went to the USA and requested American 
women to be surrogate mothers. 

In 2001, an obstetrician in Matsumoto disclosed the 
case that he provided surrogacy in his clinic. In the case, 
according to him, a woman got pregnant on behalf of her 
sister who removed her womb and gave birth to a baby. 
In order to protect the privacy of the people concerned, 
the details were not described. The obstetrician has been 
providing the other surrogacy practices within families 
and they include some cases where the surrogate 
mothers are biological mothers of some infertile women. 
These inter-family cases can prevent some troubles, 
especially money issues, however, these cases certainly 
appear to complicate family relations.  

Complicating family relations is one of the reasons why 
JSOG resists surrogacy. In 2003, JSOG made another 
statement about surrogacy and prohibited the members 
from practicing or arranging it. It stated that surrogacy 
should be prohibited by a formal law.

5
 To compound 

matters, Japanese civil law provides that a woman who 
delivers a baby is the legal mother of the baby.  
 In 2003, a famous couple in Japan, the wife is an actress 
and her husband is a wrestler, went to Nevada to receive 
surrogacy services using the embryos conceived from 
their gametes. The wife lost her womb because of 
cancer, but she hoped strongly to have a child inheriting 
the husband’s and her genes. Finally, an American 
surrogate mother succeeded to deliver twins. The couple 
disclosed this process to the public. The public office did 
not accept that the wife is mother of the twins and the 
Ministry of Justice maintained the principle in the Civil 
Code that the birth mother is the legal mother, while the 
twins are the couple’s children genetically. The couple 
filed a suit against the decision. The case went to the 
Supreme Court. In 2007, the Supreme Court did not 
admit finally that the wife was the legal mother.

6
 

However, it suggested additionally that the existing law 
needs to be reviewed immediately.  

As the result, people expected a law to treat surrogacy 
to be enacted. The Ministry of Justice and Ministry of 
Health, Labour and Welfare had periodic discussion 
about it separately. Both ministries asked the Science 
Council of Japan to discuss surrogacy inclusively in 2006 
and it organized the Assisted Reproductive Technologies 
Review Committee. The committee invited some people 
to hear opinions about surrogacy, including not only 
experts but also the people who was received surrogacy 
and was born through it. The final report “Issues Related 
to the Assisted Reproductive Technologies Centered on 
Surrogate Pregnancy -Toward a Social Consensus-” was 
provided in 2008.

7
 The report made ten suggestions and 

these are summarized as follows:  
1) Surrogacy should be prohibited by a new formal law, 

not left in the current unclear legal situation.  
2) The commercial surrogacy should be punished 

                                                 
5
 Kodama (2011), p.35. 

6
 23th March 2007, Tokyo Supreme Court. 

7
 http://www.scj.go.jp/ja/info/kohyo/pdf/kohyo-20-t56-1e.pdf 
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legally and then the punishable offenders should 
include the doctor providing surrogacy, the 
coordinator, and the commissioning person. 
Surrogate mothers should be excluded from those 
punished. 

3) However, the surrogacy as a clinical trial may be 
considered under strict control, only when there are 
absolute medical indications where women were 
born without the womb or had it surgically removed it 
for medical treatment.  

4) In order to control the surrogacy trials, a publicly-
managed regulatory body should be established. On 
receiving the results, the trials would be decided to 
be continued or stopped.  

5) Birth mother is regarded as legal mother, so that in 
the case of surrogacy the surrogate mother is the 
legal mother. The same holds for surrogacy 
conducted in other countries. 

6) The parent-children relationship between the 
commissioning couples and the children born 
through surrogacy would be established through the 
adoption procedure. 

7) Although children’s’ rights to know should be 
respected from the viewpoint of children’s welfare, 
that needs to be considered in the case of Artificial 
Insemination by Donor (AID) as well. 

8) Other issues of unfertilized egg donation and 
pregnancy using frozen sperm after the owner died, 
are still controversial and it is necessary to continue 
discussing ART in general.  

9) To discuss bioethical issues, it is desirable to be 
established a new public and permanent committee, 
with a view to future policy-making. 

10) The welfare of children should be put most priority in 
discussing ART. 

 
In this way, the Assisted Reproductive Technologies 
Review Committee showed a future direction and was 
then dissolved. However, making a policy has not 
proceeded yet and Japanese society has been 
confronted with a difficult decision. It is said that more 
than one hundred babies have been born through 
surrogacy in other countries, but it is not known how 
many children were really born in the country and 
overseas. The actual circumstances have not been 
grasped at all. 

 
3. Expanding surrogacy tourism  

As we have seen above, in the past the United States 
was the common surrogacy destination among the 
Japanese. Since the 1980s, many babies were born 
through surrogacy. There is not regulation about 
surrogacy in the federal law and the treatment depends 
on states. Some have formal laws to prohibit providing 
surrogacy and others admit it on a commercial basis 
(Senba, 2008, p. 121-2).  

Now tourism for surrogacy to Asia is increasing. 
Thailand, India and Taiwan, at present, have no specific 
legal regulations on surrogacy and therefore its practices 
are relatively easy-to-access. One reason of choosing 
these countries is that the expense is cheaper than the 
USA.  

Taking Thailand as an example, because of no 
regulation, it is said that some clinics have accepted, 
foreign couples, same-sex couples and women without 
any medical indication. In 2009, a couple who lived in 
Australia received surrogacy in Thailand and then babies 
were born. When they tried to fly back home, the 
passports of the babies were not issued. Given the 
quickly-growing practices and troubles of surrogacy, the 
Thai government is being urged to deal with things. 

The present Thai Family Law provided that the birth 
mother is as the legal mother so that the surrogate 
mother is regarded as the legal mother even if she does 
not have a genetic relation to the baby. Moreover, when 
a surrogate mother got married, the husband is seen as 
the legal father of the baby, but the commissioning 
couples have no legal rights as a parent of the child. In 
May 2010 the Thai Cabinet approved draft legislation in 
order to make the parent-children relationship clear and 
protect the interests of children born through surrogacy 
and surrogate mothers.

8
 The draft includes the following 

points: 

・ The eggs from surrogate mothers should not be 
used. 

・ Only women who got married can be a surrogate 
mother. 

・ The commissioning couples pay only the necessary 
expense during the process, do not reimburse the 
more expense as reward. 

  
The main issues are whether commercial surrogacy 

should be admitted, whether only married couples should 
be permitted receiving surrogacy, and whether people 
from countries where surrogacy is illegal should be 
accepted. Especially, the last issue is relatively new and 
the countries already have the legal regulation to prohibit 
surrogacy need to address it. That is, those countries 
need to consider responses to the people who access 
surrogacy in foreign countries and the children born 
through surrogacy.  

Some kind of gambling or drug is legal in some 
countries. Even if people from the other countries where 
they are illegal, go there in order to enjoy them, it would 
not be punished legally. Should the government interfere 
with decisions of autonomous adults who decide to go 
abroad and enjoy such practices there on their own 
responsibility? Or should the government force to forbid 
the international access to surrogacy to the nation? 
Given the increasing and cross-border practices of 
surrogacy, each country needs to consider about ethical 
issues not only from the national viewpoint but also from 
the international viewpoint.  
 
4. Comparison with organ transplantation tourism  

Related to the commercialism, it is often 
pointed out that surrogacy can be exploitation of the poor 
and vulnerable women. In particular, in the case of the 
cross-border surrogacy, such a tendency may be 
enhanced based on the economic gaps between 
countries. This shows similarity to tourism for organ 
transplantation and organ trafficking in a sense. In 1980s, 

                                                 
8

 The proposed legislation is contained in the Assisted 
Reproductive Technologies Bill. 
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tourism for kidney transplantation toward the Philippines 
or China by Japanese patients emerged as a social issue 
(Matsuno, 1998). Kidneys were sold mainly because of 
coping with the cost of living. Then, it was asked that 
whether the commercialization of human body or organ is 
permissible, or whether people have the right to trade off 
their own kidneys. 
 Now, in order to consider whether tourism for surrogacy 
can be seen a kind of exploitation, let us compare it with 
tourism for organ transplantation. One of the differences 
between both is the different degree of shared 
understanding them. The ethical criterion of good or 
wrong over organ transplantation has been made clear 
considerably. Organ transplantation itself cannot be seen 
as ethically wrong in most countries and it is sometimes 
said it is a disability or even noble action to save the 
people who cannot survive otherwise. However, that from 
whom and how organs are donated is questionable 
ethically. Ensuring organs from the brain-dead person 
may be still controversial in some places.  

In contrast, the organ trafficking is clearly regarded as 
ethically wrong consistently. In 2004, WHO suggested 
the member states to take measures to protect the poor 
and vulnerable people from tourism for organ 
transplantation and organ trafficking. In 2008, a summit 
meeting was held to address the global shortage of 
organs in Istanbul by International Transplantation 
Society, and the declaration of the summit says that each 
country should try to meet the organ transplantation 
needs in their own countries as far as possible. 
Moreover, the declaration claims that organ trafficking is 
exploitation. 

Unlike organ transplantation, whether the practice of 
surrogacy itself is ethically justifiable or not falls into 
disagreement, as we have seen the different treatments 
among countries. Even non-commercial surrogacy can 
be viewed a kind of exploitation in some countries where 
any types of surrogacy are illegal. It is difficult to define 
which practice should be called exploitation. Generally 
speaking, when someone does not receive what is due 
him/her and there is a significant unfairness between 
them, it could be called exploitation. Typically, when a 
work is quite risky but the wages are very low or when 
return for something which a person provides is quite 
insufficient, it may be judged to exploit him/her.  

In the meaning of the invasiveness of body, organ 
transplantation may be said to be more invasive than 
surrogacy. Although pregnancy and delivery can be 
potentially fatal, most women experience giving birth to 
children. Moreover, taking into consideration age or 
physical condition of the candidates and choosing 
surrogate mother carefully can decrease the potential 
risks.  

In this way, when we think about the case of 
surrogacy, the definition of exploitation seems to be more 
difficult. In order to avoid exploitation of surrogate 
mothers, it may be desirable to ensure the fair relations 
between the commissioning person and surrogate 
mothers. For the purpose of protecting surrogate 
mothers, some money may be paid to them as the 
necessary expenses or more over, precisely because the 
values of pregnancy and delivery are appreciated. Apart 
from the negative evaluation included in the word of 

exploitation, tourism for surrogacy may need to be 
revalued. 
 Lastly, the significant difference between organ 
transplantation and surrogacy is that surrogacy can be 
beyond the framework of self-determination. In the case 
of organ transplantation, as long as the donor and 
recipient are competent and autonomous, their decisions 
about organ transplantation should be respected.

9
 In 

contrast, in the case of surrogacy, in the meaning that 
children are produced as the result of the decision, the 
decision can be regarded as beyond self-determination. 
The welfare of children through surrogacy is another 
important element should pay attention to in tourism for 
surrogacy. 
 
6. Who may access the surrogacy? 
It has been repeatedly asked in the debate over 
surrogacy whether surrogacy can be recognized as a 
kind of medicine or not and whether infertility should be 
regarded as a kind of disease. If Infertility should be 
regarded as a kind of disease, then an infertility woman 
would be a patient and she would have the right to 
receive appropriate treatment. 

Medical indication can be a criterion to judge to whom 
surrogacy should be open. Some women who were born 
without the womb or surgically removed it for treatment, 
are impossible to conceive children. If they desire to have 
children genetically-connected, they need the others’ 
womb necessarily. In this sense, those women have the 
absolute medical indication of surrogacy. 
 Other cases can be considered. In the case of women 
who correspond to habitual abortion, it is difficult to 
continue being pregnancy. For women with some 
disease, such as severe cardiac disease, getting 
pregnant is possible but it can be risky. They may be 
regarded the patient with medical indication relatively. It 
seems to be difficult to draw a line between acceptable 
cases and the other ones. Moreover, there is a 
correlation between the women’ age and the increased 
risk. The relative medical indications of surrogacy differ in 
countries.  
 Moreover, in some countries, the marriage between the 
same-sex people is accepted legitimately. If same-sex 
couples have the right to get married, then they may 
have the right to plan a family. Surrogacy may a possible 
option for them to become a parent. They may be 
potential target group of surrogacy.  
 
7. Final remarks 
Surrogacy itself has the complicated problem structure 
and the ethical evaluation and the legal treatment are 
different in counties. It is legal in some countries although 
it is illegal in other countries. Moreover, there is a stream 
of people from the countries where surrogacy is illegal 
and the problem structure grows more complex. Such 
differences are partly based on a different interpretation 
of becoming a parent or a family, benevolence to others, 
welfare of children and so on. The new technology of 
surrogacy makes us reconsider the traditional values and 
may change the meaning of them.  

                                                 
9

 The issue whether the decision by the donor is truly 
“autonomous” may remain. 
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Abstract 

This paper will ethically examine two methods of 
preimplantation genetic diagnosis (PGD) by means of 
embryo biopsy and polar body analysis. These two 
methods can be implemented as precautions against 
infertility (focusing on recurrent miscarriage, and habitual 
miscarriage) caused by chromosomal factors 
(chromosomal disorders) in married couples; one of the 
causes of infertility in “an estimated number of more than 
1,400,000 married couples”, and we consider whether or 
not these two PGD methods should be thought of as the 
selection of life. 

1. Is the JSOG endorsed embryo biopsy PGD 
implemented as a precaution against “habitual 
miscarriage (including recurrent miscarriage) thought to 
be caused by structural chromosomal disorders” the 
selection of life? 

2. Is the JSOG non-endorsed embryo biopsy PGD 
implemented as a precaution against “miscarriage 
thought to be caused by numerical chromosomal 
disorders” the selection of life? 

3. Is polar body analysis PGD the selection of life? 
It is not possible to acknowledge individual gametes 

as possessing life, but from a developmental medical 
standpoint, where the awakening of life is thought to 
occur at the moment of insemination, both embryo biopsy 
PGD using PCR, FISH and CGH, as well as polar body 
analysis (secondary polar body excreted after 
insemination) PGD using CGH, are considered the 

selection of life, whether they are used for the JSOG 
endorsed precautionary purpose of preventing “habitual 
miscarriage (including recurrent miscarriage) thought to 
be caused by structural chromosomal disorders”, or for 
the JSOG non-endorsed precautionary purpose of 
preventing “miscarriage thought to be caused by 
numerical chromosomal disorders”. 

However, in reality, even in the natural circumstances 
of the womb, the selection of life occurs. Concretely 
speaking, chromosomal disorders (structural and 
numerical) frequently occur with inseminated egg cells 
under natural circumstances. Consequently, inseminated 
egg cells with chromosomal disorders, either do not 
become implanted in the uterus, or abort even when they 
do become implanted. There are cases in which this 
natural screening process is sidestepped and pregnancy 
occurs, but the number of such cases is extremely small. 

If we arrive at a conclusion based on the above facts, 
then both embryo biopsy PGD and polar body analysis 
PGD used for patients suffering from “habitual 
miscarriage (including recurrent miscarriage) thought to 
be caused by structural chromosomal disorders”, and 
currently JSOG non-endorsed embryo biopsy PGD and 
polar body analysis PGD as a precautionary measure 
against “miscarriage thought to be caused by numerical 
chromosomal disorders”, are selective relief actions for 
the precious few inseminated egg cells that are able to 
be saved and should not be considered the selection of 
life. 
Keywords: PGD, Polar Body Analysis, Ethics, Selection 
of Life, CGH, FISH 

 
1. Foreword 

As advanced medical treatment techniques for the 
prevention of habitual miscarriage (including recurrent 
miscarriage) thought to be caused by chromosomal 
disorders (structural and numerical disorders), we have 
the options of embryo biopsy PGD and polar body 
analysis PGD (primary polar body excreted from oocyte 
prior to insemination, and secondary polar body, post-
insemination excretion) as diagnostic methods for 
blastomeres of inseminated egg cells. These advanced 
medical treatment techniques will be examined ethically, 
and it will be considered whether or not embryo biopsy 
PGD and polar body analysis PGD are in fact the 
selection of life. 

 
2. What is embryo biopsy PGD? 

 Embryo biopsy PGD is an advanced medical treatment 
technique by which both genetic mutations and 
chromosomal abnormalities can be detected in pre-
implanted inseminated egg cells, and normal inseminated 
egg cells can be implanted on the uterine wall. 

 In the implementation of PGD, the following three 
medical treatment techniques are indispensable. 

A. In vitro fertilization and embryo transfer (below, 
IVF-ET) 

B. Embryo biopsy 
C. Genetic/chromosomal diagnosis 
 In embryo biopsy PGD, the first 1 or 2 blastomeres are 

taken from a 2 to 3 day old embryo (B. embryo biopsy), 
or several chorionic cells are taken from the blastocyst, 
followed by the examination for genetic mutations and 


