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A R T I C L E S

Reapplying the “Argument of Preferable 
Alternative” within the Context of 

Physician-Assisted Suicide and  
Palliative Sedation

LALIT KRISHNA* AND HO SHIRLYNN†

The practice of palliative sedation (PS) at the end of life has been examined and 
debated increasingly in ethical and clinical literature. The “argument of prefer-
able alternative” (APA), first brought up by Justice O’Connor in her judgement 
in Washington v Glucksberg in 1997, has been examined and used by Raus  
et al. in the argument for the application of PS in place of physician-assisted 
suicide (PAS). By examining the concepts and terminology in PS from both 
individual and collective views within different guidelines and the assumptions 
of APA, we suggest that PS is too variable in practice to harness the APA.

Keywords: Palliative sedation, terminal sedation, terminal care, end-of-life decision 
making, physician-assisted suicide, refractory symptoms 

Raus and colleagues take a bold step in resurrecting the “Argument of Prefer-
able Alternative” (APA) in their article entitled “Is Continuous Sedation at the 
End of Life an Ethically Preferable Alternative to Physician-Assisted Suicide?” 
(Raus et al. 2011). Whilst they arrive at some interesting conclusions, there is 
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a feeling that their application of Palliative Sedation (PS) within the specific 
context of the APA requires closer scrutiny.

We attempt to address this issue by taking a microscopic and macroscopic 
view of this conception within a particularised application of Justice O’Connor’s  
employment of the APA which she proffers in her judgement in Washington 
v Glucksberg. Here we take the microscopic or individual view of PS practice 
to mean the specific practice of PS as delineated by one example of the national 
guidelines on PS employed by Raus et al. A macroscopic or collective view of 
PS practices scrutinises the practice of PS through a comparison of regnant 
national guidelines as Raus and colleagues have done.

Just ice O’Connor,  Raus et  al .  and “Argument of 
Preferable Al ternat ive”

At the centre of this study is the reapplication of Justice O’Connor’s “argument 
of preferable alternative” which she employs in her concurring judgement in 
Washington v Glucksberg (Raus et al. 2011; O’Connor 1997). In overturning 
the legal challenge of Dr Harold Glucksberg on Washington State’s ban on 
assisted suicide, Justice O’Connor proposes that PS be seen as a readymade, 
legally acceptable substitute for PAS in order to satiate the requests of the 
complainants to exercise their liberty to end suffering amongst terminally ill 
patients and as a result mitigate the need for PAS for this purpose (O’Connor 
1997). Justice O’Connor states that “a patient who is suffering from a terminal 
illness and who is experiencing great pain has no legal barriers to obtaining 
medication, from qualified physicians, to alleviate that suffering, even to the 
point of causing unconsciousness and hastening death” (O’Connor 1997). 

In forwarding her response, Justice O’Connor does not refer to the practice 
of PS by name but simply refers to the right of suffering and terminally ill patients 
to “palliative care, even when doing so would hasten their death” (O’Connor 
1997). Here scrutiny of this position is instructive. To begin with, Justice 
O’Connor is clear in attempting to meet the twin responsibilities of protecting 
the autonomous rights of a competent patient and the interests of those patients 
who are not mentally capable of doing so. Therefore, Justice O’Connor makes 
clear a number of issues. First, only a competent patient at the end of his life 
is able to seek the aid of recognised palliative care physicians for the express 
purposes of ameliorating his severe pain. Second, the Justice is clear that in 
the process of doing so, the rendering of unconsciousness and even death would 
be acceptable. There is an acceptance here that given the nature of this situ-
ation, there is a chance of a bad outcome (death) as a result of the attempt 
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to alleviate this severe pain (good effect), coming to pass. Third, Justice O’Connor 
stresses that the relief of suffering cannot be met through the intentional hasten-
ing of death. Fourth, there is a clear statement that it is physical symptomology 
that is being considered for this form of care. Finally, there is concern that 
the consent garnered from these patients and the prognosticating mechanism 
may be suspected of justifying the position taken with respect to PAS.

There is neither the application of the term “palliative sedation” nor speci-
fication as to the manner of provision of relief, though the allusion to the 
possibility of a loss of consciousness as a result of this action does instil the 
possibility of treatment akin to sedation at the end of life. Justice O’Connor 
is careful not to be embroiled in ongoing disputes with regard to the terminology 
of this practice though she does make sufficient comments to suggest that it 
is to this practice that she refers to. Additionally, it should be pointed out that 
it is the practice of Terminal Sedation and not Palliative Sedation that Justice 
O’Connor is referring to, given that the term “Palliative Sedation (PS)” was 
only coined by Menten and Broeckeart in 2000, some three years after Justice 
O’Connor’s original judgement.

However, the precise basis for Justice O’Connor’s position remains unknown. 
The main commentators on the subject were Enck (1991), Greene and Davis 
(1991), Morita et al. (1996), Cherny and Portenoy (1994), Ventafridda et al. 
(1990) and Rousseau (1996).

Here we draw upon the work of Rousseau, given that the author’s review of 
regnant practices were published just shortly before the judgement and appear 
to best reflect the practice in America at the time (Rousseau 1996). 

Central to Rousseau’s conception which bears more than a passing resem-
blance to Justice O’Connor’s position, is the primacy given to the Doctrine of 
Double Effect and informed consent (Rousseau 1996). Rousseau also urges the 
need for a diagnosis of terminal illness and intractability of symptomology to 
be ascertained before proportional application of sedation is employed in keep-
ing with the established goals of care. Here other considerations such as the 
preservation of function and consciousness would be trumped by an overriding 
goal to relieve refractory suffering. However, Rousseau is unclear as to whether 
this application can be applied to existential suffering (ES) (Rousseau 1996). 
Contemporaries such as Enck, Ventafridda, and Green and Davis are equally 
vague on this position whilst only Morita et al. adopt a supportive position 
towards the application of this intervention for the treatment of ES (Morita  
et al. 1996).

Against such a background and given the variances as to the manner, depth, 
medications and even indications with relation to the practice of TS, it is 
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unsurprising that Justice O’Connor was circumspect in legitimising this term 
(O’Connor 1997). Certainly the practice of TS as it stood at the time was 
neither “stable” enough nor widely accepted to be considered a legitimate  
alternative to PAS. It would seem that Justice O’Connor instead sets about 
delineating the essential elements of any future evolution in this practice. 

Thus, on the surface at least, it is rather surprising that Raus et al. should 
choose to resurrect a comparative study of this practice. However, what becomes 
clear is that these authors refer to an evolved concept of sedation at the end 
of life, rather than the one Justice O’Connor contended with. The concept of 
PS that Raus and colleagues appear to refer to, drawn from the three national 
guidelines on PS, seems to have tried to shed itself of the controversies that 
had besought TS. 

It follows therefore that Raus and colleagues appear to be applying Justice 
O’Connor’s conception of the Argument of Preferred Alternative (APA) to a 
temporally adapted version of TS. Furthermore, in order to overcome some  
of these concerns with regard to consistency, depth and duration of this evolved 
formulation of TS, Raus and colleagues focus on a specific form of PS, which 
they refer to as Continuous Sedation (CS). CS is said to involve the applica-
tion of “sedatives to reduce or take away the consciousness of a patient until 
death follows” and is drawn from the Royal Dutch Medical Association (KNMG) 
(Commissie landelijke richtlijn palliatieve sedatie 2009); the Norwegian Medical 
Association (NMA) Guidelines (Norwegian Medical Association 2001); “and  
certain passages” within the code of ethics of the American Medical Association 
(AMA) (Levine 2008; Raus et al. 2011; Levine et al. 2008; Committee on 
National Guideline for Palliative Sedation 2009; Norwegian Medical Association 
2001). This move better delineates the practice of PS and allows for better 
siting of PS as the favoured alternative to PAS. 

Assumptions that Underl ie the “Argument of 
Preferable Al ternat ive”

There are two sets of assumptions that underlie the application of PS as a 
preferred alternative to PAS. The first relates to the specific characteristics Raus 
and colleagues attribute to PS that would warrant its preferred status in a 
comparison with PAS. These include seeing PS as:

1. Not resulting in the killing of the patient when applied appropriately.
2. Being reversible.
3. Being more in keeping with accepted goals and roles of medicine.
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4. Being applied only when there is clear evidence that the symptoms are 
intractable.

5. Being more transparent and accountable with the need for second opinions 
and multidisciplinary teams.

6. Preventing further suffering.
7. Reducing fears of abandonment both amongst patients and their families.
8. Not in breach of any code of ethics and legal statutes in most nations.
9. Being acceptable to more conservative-minded societies.
10. Not resulting in a detrimental effect on how society will view physicians.
11. Allowing some patients to continue with some of their roles.
12. Allowing some patients, who see their personhood as a reflection of more 

than their own consciousness, to maintain their selfhood even in a state 
of unconsciousness.

13. Resulting in a “natural” death.
14. Allowing patients a measure of determination as to where and the manner 

of their demise.

The second set of assumptions that Raus and colleagues apply relate to the 
prime features that PS must possess in order to appear a viable contender. 
Underpinning these assumptions is the issue of consistency in the application 
and practice of PS that would make it a tenable proposition within the  
application of the APA.

1. PS is consistently understood and uniformly applied.
2. PS has consistent goals of care.
3. The application of PS is consistent with the role of the physician as a 

healer. 
4. PS is an accountable, monitored and well-supervised procedure.
5. PS is acceptable to patients.
6. PS consistently requires at least a second opinion before being applied to 

ensure accountability and transparency.
7. The application of PS is in the patient’s best interests.
8. PS is always effective.
9. Prior to the application of PS, all other treatment avenues have been  

exhausted and a diagnosis of intractability is confirmed.
10. PS is applied in a proportional and appropriate manner.
11. PS will not be “pigeon-holed” as a “sanitised formulation of euthanasia”.

To appropriately consider these factors, we believe that the practice of PS 
and indeed the assumptions that underpin the consistency upon which it is 
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modelled ought to be scrutinised both from a microscopic or individualistic 
perspective, as well as from a macroscopic or collective view. Here a microscopic 
view would see a single form of PS as delineated by one example of the 
guidelines applied as an alternative to PAS in keeping with what would real-
istically be seen in practice. However, Raus et al. appear to adopt a macroscopic 
or collective view of PS which sees it as a composite of the delineated practices 
contained within the regnant guidelines. In order to fully highlight the nuances 
of PS practice and its viability as an alternative to PS, we address both  
approaches beginning with Raus and colleagues’ approach of PS as a composite 
of regnant clinical practices.

The Macroscopic View of PS

At first blush, a review of the three guidelines employed by Raus and colleagues 
suggests a sense confluence in the applied definitions (Table 1). 

Closer scrutiny, however, shows that this move appears to only paper over 
the significant cracks and does not contend with the inherent differences in the 
goals of care and the terminology applied within these guidelines. 

Additionally whilst the variance as to the manner that sedation would be 
applied is circumnavigated through Raus and colleagues’ application of CS which 
focuses solely on deep continuous sedation, variance in indications for the  
application of PS persists. Here the NMA and the AMA CEJA guidelines hold 
that PS is reserved for the amelioration of intractable physical symptoms whilst 
the KNMG guidelines make no discrimination between the apparent types of 
suffering. Differences also exist as to the manner in which decisions are made, 
the consent process, the matter of provision of hydration and nutrition, and 
the involvement of family members in the consent process which Raus and 
colleagues acknowledge. 

This situation is compounded by the poor delineation of the terms applied 
and the significant influence that patient-dependent factors, such as psychosocial, 
familial, cultural, religious and personal beliefs and values, have upon them and 
the practice in general (Table 2). 

Are the Goals of  Care for PS Consis tent? Is  Suf fer ing 
Conceived in a Consis tent  View?

If the terms in Table 2 impose subjectivity into a cogitative process attempting 
to be objective, then the issue of managing suffering imposes questions upon 
the true goals of this process. The term “suffering” is poorly delineated in the 
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Table 2. Terms Used in Various Guidelines

Term Guidelines applied

Intolerable NMA
Unbearable KNMG, AMA-CEJA
Refractory KNMG
Intractable KNMG
Unacceptable AMA-CEJA, KNMG
Distress KNMG
Suffering NMA, KNMG

Table 1. Guidelines and Definitions of Palliative Sedation

Guideline Definition

Norwegian 
Medical 
Association
(NMA)

Pharmacological depression of the level of consciousness in order  
to alleviate suffering that cannot be relieved in any other way in 
patients with a life expectancy of a few days. Palliative sedation 
should be an extraordinary measure initiated as a response to 
intolerable suffering that stems from, and is dominated by, physical 
symptoms. Mental suffering alone is not an indication for palliative 
sedation.

Royal Dutch 
Medical 
Association
(KNMG)

PS is the deliberate lowering of a patient’s level of consciousness in 
the last stages of life. It may be administered in two distinct ways:

1. Continuous sedation until the moment of death; and
2. Temporary or intermittent sedation.

PS may be superficial or deep. Continuous sedation is always 
administered in the final stages of life to patients who are dying 
and are experiencing unbearable suffering.

American 
Medical 
Association and 
report of the 
Council on 
Ethical and 
Judicial Affairs 
(AMA-CEJA)

PS to unconsciousness is the administration of sedative medication 
to the point of unconsciousness in a terminally ill patient. It is an 
intervention of last resort to reduce severe, refractory pain or other 
distressing clinical symptoms that do not respond to aggressive 
symptom-specific palliation. It is an accepted and appropriate 
component of end-of-life care under specific, relatively rare 
circumstances; when symptoms cannot be diminished through all 
other means of palliation, including symptom-specific treatments.
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guidelines, but all three guidelines do appear to hold to the belief that suffer-
ing can be classified into two categories: physical and existential. Yet despite 
the similarity in conceiving suffering, the guidelines appear to take diametrically 
opposing views on the treatment of it. The guidelines do all accede to the fact 
that intractable physical suffering does warrant consideration of PS; however, 
the AMA-CEJA and the NMA guidelines, unlike the KNMG guidelines, do 
not see intractable existential suffering (ES) requiring of such consideration. 
Here the AMA-CEJA guidelines define existential suffering as the “experience 
of agony and distress that may arise from such issues as death anxiety, isolation 
and loss of control” which “is not an appropriate indication for the treatment 
of palliative sedation to unconsciousness, because the causes of this type of 
suffering are better addressed by other interventions” (Levine 2008; Committee 
on National Guideline for Palliative Sedation 2009). The KNMG guidelines, on 
the other hand, describe ES as “the meaninglessness of existence when death is 
expected within a week or two” and hold that the treatment of ES lies “within 
the scope of the approach to palliative care and the guideline” (Committee on 
National Guideline for Palliative Sedation 2009). This difference in approach 
to care provision, the underlying goals of care, views on the treatment of ES 
and the acceptability of PS being applied for the treatment of ES questions 
the consistency of PS practice and threatens its applicability within the APA. 

To begin with, attempting to separate what can be treated with PS, and 
what cannot, is difficult and has repercussions upon care provisions, especially 
given the significant overlap between these two entities. Physical suffering and 
physical manifestations of affective disorders and existential symptoms both as 
primary manifestations of a physical and/or psychological condition may be 
difficult to separate from the physical manifestations of an underlying malignant 
process such as anhedonia, anorexia and tiredness. This in turn compounds 
prevailing concerns and introduces yet more concern with regard to the sub-
jectivity of these determinations.

This is not to suggest that there should be a capitulation to a homogenous 
response to suffering on the basis of such difficulties in ascertaining these  
diagnoses. Rather, it does raise questions with regard to practicality of such an 
approach and its implication upon care provision (Levine 2008; Jansen and 
Sulmasy 2002; Jansen 2010; Cassell and Rich 2010; Rich 2012). To begin with, 
underpinning this demarcation within the AMA CEJA document is Jansen and 
Sulmasy’s appraisal of suffering and their view on the role of medicine at the 
end of life. Jansen and Sulmasy retain the belief that there are two variant 
forms of suffering: the first is the physical or neurocognitive suffering; and the 
second is referred to as existential suffering or agent-narrative suffering (Levine 
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2008; Jansen and Sulmasy 2002; Jansen 2010; Cassell and Rich 2010; Rich 
2012). Jansen and Sulmasy believe that suffering ought to be treated based 
upon their causal relationship with the underlying pathology. As a result, exis-
tential suffering which is deemed not to have a direct relationship with the 
primary complaint is, in the view of these authors, not to be an acceptable 
indication for PS. The AMA-CEJA framework in turn implements an evolved 
view of this position by focusing on the responsiveness of the various forms 
of suffering to conventional medical treatments and states that ES is “not an 
appropriate indication for treatment with palliative sedation to unconsciousness, 
because the causes of this type of suffering are better addressed by other  
interventions” (Levine 2008; Jansen and Sulmasy 2002; Jansen 2010; Cassell 
and Rich 2010; Rich 2012). The NMA appears to echo this position (Com-
mittee on National Guideline for Palliative Sedation 2009).

Such a posture appears to be discordant with care approaches contained 
within these guidelines. Simply put, against a background of a multidimensional 
team (MDT) approach that the AMA CEJA adopts, only a symptom deemed 
intractable or refractory by the MDT will be considered for PS. Here given 
that the MDT contains experts in conventional and alternative treatment  
modalities, a symptom must have been deemed intractable to both conventional 
and alternative treatment modalities before it is even considered for PS. In light 
of this, insistence that “further” alternative treatment options should be tried 
makes little sense (Levine 2008; Jansen and Sulmasy 2002; Jansen 2010; Cassell 
and Rich 2010; Rich 2012). 

However, such a stance may appear to be logical when considered in context 
of the NMA guidelines, given that it is the clinical team that is involved in 
the care provision rather than an MDT. But this approach still raises questions 
since care provisions within such a latitude is not in keeping with established 
palliative care approaches and raises questions as to the viability of this practice, 
particularly as palliative care reviews are only sought when “resources” are lacking 
(Guidelines of the Norwegian Medical Association on Palliative Sedation).  
Importantly, justification for such a discriminatory position on the treatment 
of suffering by both the AMA guidelines and the NMA guidelines remains 
largely absent (Guidelines of the Norwegian Medical Association on Palliative 
Sedation; Levine 2008; Jansen and Sulmasy 2002; Jansen 2010; Cassell and 
Rich 2010; Rich 2012; Synder and Sulmasy 2001). This situation becomes even 
more incongruous with the realities of clinical practice when one considers the 
“other interventions” suggested (Boston and Bruce 2001; Henoch and Danielson 
2008; Lasheen et al. 2001; Rasmussen and Richardson 2011; Rayer et al. 2011; 
Kahn 1986; Rider 2004; Schuman-Oliver et al. 2008). In most cases, these 
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alternative treatment options are of limited value given the restricted faculty 
for concentration and cogitative function that many patients in these circum-
stances and prognoses face (Boston and Bruce 2001; Henoch and Danielson 
2008; Lasheen et al. 2001; Rasmussen and Richardson 2011; Rayer et al. 2011; 
Kahn 1986; Rider 2004; Schuman-Oliver et al. 2008). Furthermore, these  
semi-psychotherapeutic techniques remain relatively unproven in this phase of 
life and do tend to require more time than the two weeks’ prognosis anticipated 
for patients being considered for PS (Schuman-Oliver et al. 2008) (Table 3). 

Funct ional Considerat ions:  Just i fy ing an “Inclusive” 
Idea of Suf fer ing

Underpinning all these differences is the issue of the true goals of care  
(Table 4). 

The AMA-CEJA maintains that the true goal of the physician is the relief 
of suffering as part of his obligation as a healer (Levine 2008). The NMA 
guidelines maintain that the overall goals are simply the relief of suffering and 
acting in the patient’s best interests (Norwegian Medical Association 2001). The 
KNMG guideline adopts a more patient-centred approach where the overall 
goals of care are led by the patient’s wishes (Committee on National Guideline 

Table 3. Concepts Considered in the Guidelines

NMA AMA-CEJA KNMG

Intractability ✓ ✓ ✓

DNR ✗ C ✓

Second opinion ✓ ✓ C
CANH ✓ C C
MDT review C ✓ C
Ethics committee C ✗ ✓

Family involvement ✓ ✓ ✓

Goals of care ✓ ✓ ✓

Consent ✓ ✓ ✓

Proxy decision-makers ✓ ✓ ✓

Type of sedation ✗ ✓ ✓

Indications ✓ ✓ ✓

Existential suffering/symptoms ✗ ✗ ✓

Skill set and standards of care ✓ ✓ ✓

Drug choice and titration mechanism ✗ ✓ ✓
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for Palliative Sedation 2009). Each of these goals requires some elaboration, 
given that they appear to raise yet more questions with regard to the consist-
ency of the proposed PS formulations.

We begin with a review of the AMA-CEJA guidelines where the maintenance 
of the role of the physician as a healer is prime (Levine 2008). Here, however, 
the role of the healer is not a literal one, but one that would see patients 
relieved of their symptoms in such a manner that would render them in the 
best possible functional state (Raus et al. 2011; Levine 2008). Under the aegis 
of intractable physical suffering, this may simply take the form of the elimination 
of the patient’s awareness without intending the death of the patient (Hastings 
Center Report 1996; Levine 2008).

Table 4. Views of Existential Suffering under Different Guidelines

Jansen and 
Sulmasy

AMA-CEJA NMA KNMG

Year 2002 2006 2008 2009

Goals of 
care

Restorative Relief of suffering Relief of 
physical suffering

Relief of suffering

View on 
Existential 
Suffering 
(ES)

No direct 
causal 
relationship

Response to 
conventional 
medical treatment 
requires the 
utilisation of 
alternative 
treatment 
modalities

Mental suffering 
alone is not an 
indication for 
PS

Can result in 
unbearable suffering 
and given that it is 
intimately entwined 
with other forms of 
suffering, requires 
holistic appraisal 
and treatment

Using PS 
for ES

No No No Yes

Rationale Does not 
meet the 
restorative 
interests  
of patients

ES does not fall 
within the clinical 
symptoms listed for 
PS and because 
these symptoms are 
best treated with 
other means of 
treatment

None provided Is a cause of 
suffering and thus 
lies within the 
scope of medicine
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However, Brennan might argue that such discrimination between how ES 
and physical suffering are addressed would be in breach of the obligations set 
out by the International Covenant to Economic Social and Cultural Rights 
(ICESCR 1966). It states that “everyone has the right to the enjoyment of the 
highest attainable standard of physical and mental health”, suggesting equal 
weight of consideration ought to given to all forms of suffering (International 
Covenant on Economic, Social and Cultural Rights 1966). This argument might 
be supported by the obligations that arise from the UNHCR Declaration and 
those rights enshrined within Articles 12, 24 and 25 of the Universal Declara-
tion on Human Rights, the Korea Declaration, the Montreal Statement on 
Human Rights to Essential Medicines, the papal address in 2006 and the Cape 
Town Declaration. From these, Brennan argues, come the “foundations of a 
right to palliative care” and by extension, an inherent right to effective manage-
ment of suffering (International Covenant on Economic, Social and Cultural 
Rights 1966; Brennan 2007; Universal Declaration of Human Rights 1948; 
Sebuyira et al. 2003; Council of Europe 2003; Ahmedsai et al. 2004, Standing 
Committee on Social Affairs, Science and Technology 2000; Pope Benedict XVI 
2006; The Korea Declaration 2005). Indeed, there appears to be a growing 
consensus that all forms of suffering are deserving of equal measures of atten-
tion, and adequate and appropriate provision of care. 

Provis ion of Care

In considering issues concerning the provision of care, we are confronted first 
and foremost by the efficacy of PS. Morita et al. (2005) have commented that 
PS in practice may not always be effective. They claimed that PS is only  
effective in about 83% of cases and about 49% of patients awoke at least once 
following the application of PS. Conversely, Claessens et al. revealed that in 
their study of 20 patients that were deeply sedated in a manner consistent with 
Raus and colleagues’ conception of CS, the process was uniformly effective 
(Claessens et al. 2012). Part of this variance may be due to patient selection, 
access to specialist care and multidisciplinary team appraisals and practice pro-
tocols. Here practice may differ on a number of points inclusive of differences 
in inclusion and exclusion criterion, drug choices, dosing mechanisms, and the 
depth and duration of sedation. The manner that decisions are made are also 
suspect given the presence of cognitive, affective and physical symptoms amongst 
these patients. This in turn raises questions as to the viability of the assump-
tions associated with PS within the APA. 
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Proportionality of response by the various guidelines are also queried, given 
that here the concept of proportionality extends beyond the limited purview of 
drug titration to appropriately consider the sometimes competing interests of a 
patient’s personal, cultural, familial and religious beliefs, aspirations and values, 
as well as their respective psychosocial and clinical conditions. Here in the 
presence of varying goals of care as contained within the three sets of guidelines, 
very different responses to deliberative processes can be expected. With the 
AMA-CEJA guidelines focused on the relief of suffering, how would the  
competing religious, social and personal beliefs be balanced against the obligation 
to relieve suffering? What weight would the NMA guidelines give to these 
competing interests when attempting to act in the patient’s best interests? Who 
would tamper with the actions of the physician practising under the KNMG 
guidelines when he does not require a team or even a specialist palliative care 
opinion before applying PS? With such variances, it is difficult to find a coherent 
set of guidelines and treatment algorithms to confront the variances in practice 
that arise and ensure proportionality in care provision.

In light of this, the question might be asked as to whether patients would 
see PS as a viable treatment option and would they consider it an alternative 
to PAS should both options be available? The answer, according to Rietjens  
et al. (2008) and Hasselaar et al. (2009), would appear to be negative. Data 
from these studies, as well as from the Oregon Dignity Project, seem to show 
that patients who have PAS and PS appear quite dissimilar. Patients requesting 
PAS were found to be younger and tended to cherish “control” of their respec-
tive situations. This patient group also appeared to suffer from existential, rather 
than physical, suffering. PS, on the other hand, tended to be used amongst 
older patients with physical suffering. 

The final assumption behind the APA assumptions considers the application 
of PS on a larger societal level. Would PS be seen as a sanitised formulation 
of euthanasia if it were considered an alternative to PAS? The answer appears 
to be the affirmative, if we consider our experience with TS. Indeed, part of 
the rationale for the adoption of the term “PS” would appear to be due to a 
wish to distance this practice from that of euthanasia. Considering the applica-
tion of PS as a preferable alternative may reignite these concerns. This will 
have the effect of limiting the acceptability of this application in the eyes of 
both the public and healthcare professionals, and reducing it to a “pale shade 
of euthanasia” or a means of circumnavigating the “legal” obstacles associated 
with PAS.

Raus and colleagues do acknowledge the many incongruences and concerns 
that have been raised with viewing PS as an amalgam of practices drawn from 
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the three national guidelines that they refer to; yet in proffering their concept 
of CS, they chose to address a portion of these concerns and neglect the rest. 
What is clear, however, is that this collective amalgamation or macroscopic view 
of PS is too fraught with problems to provide a cogent view of PS that can 
truly be considered a consistent alternative to PAS as it stands. As an alterna-
tive, we view PS under the umbrella of a specific guideline, as Justice O’Connor 
might have envisaged to discern if it proffers a more consistent version of PS 
amenable to the application of the APA.

An Individual is t ic  View of Raus and Col leagues’ 
Concept ion

Would a conception of PS fare better under a single set of goals, a familiar 
group of phrases and terms and an accustomed practice guideline? The AMA-
CEJA guidelines are one of the main guidelines that have been drawn upon 
in Raus and colleagues’ review (Levine 2008). Given that it is set within the 
same American setting as Justice O’Connor’s original conception and that it 
has been influential in inspiring institutional and organisational frameworks  
such as the National Ethics Committee of the Veterans Health Administration 
and the Hospice and Palliative Nurse Association (HPNA) (World Health  
Organization), we have chosen to apply this guideline as the overarching frame-
work in our individual review of the practice of PS (Hospice and Palliative 
Nurse Association 2003; The National Ethics Committee of the Veterans Health 
Administration 2006). 

At its core, the AMA CEJA framework maintains that it is the duty of the 
physician to act as a healer, and relieve pain and suffering in a manner that 
is in keeping with the patient’s preferences. This it draws from the American 
Academy of Hospice and Palliative Medicine’s position statement on Palliative 
Sedation and the American Academy of Pain Medicine’s position statement on 
the Quality of Care at the End of Life (American Academy of Pain Medicine 
1998; American Academy of Hospice and Palliative Medicine 2006). The  
AMA-CEJA guidelines set about meeting these goals through the adoption of 
an MDT approach to better provide holistic care and appraisal. It aspires to 
apply controlled and evidence-based practices in a proportional and monitored 
manner so as to ensure accountability in response. 

Yet incoherence appears evident in the presence of apparent neglect of  
intractable existential suffering (ES) as an indication for PS because it lies “beyond 
the scope of clinical care” despite a stated goal focused on relieving suffering. This 
situation is made all the more complicated given that it is difficult to fathom 
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how such symptoms could be said to require “other treatments” when the pre-
sence of the MDT, replete with professionals trained to apply conventional and 
alternative measures, ought to have addressed the situation thoroughly and by 
definition deemed it to be refractory to both conventional and alternative treat-
ments. Insisting, then, on other avenues of care to attend to these symptoms 
appears illogical. Furthermore, under such conditions, PS cannot be considered a 
legitimate alternative to PAS if specific conditions such as ES lie outside its remit. 

Whilst the KNMG guidelines do not fall victim to this problem, there are 
still a number of inconsistencies that leave it suspect. On the surface, a single 
practitioner is envisaged contending with the inherent subjectivity of terms and 
definitions aided almost entirely by the guidelines and his own knowledge of 
his patients, their particular values, beliefs, obligations and aspirations and those 
of their family as well as prevailing cultural, societal and religious expectations 
and beliefs. It is felt that this ought to be sufficient for a physician to address 
the inherent variability of this patient-centred approach and create an atmosphere 
conducive for personalised care provision. Furthermore, as an added “check”, a 
second opinion is sought to ensure the determinations are accountable, transparent 
and in keeping with the patient’s best interests. 

Yet practical and ethical concerns persist. From a practical perspective, a 
single physician, even with the aid of a second opinion (which the KNMG 
guidelines state need not be a specialist palliative care physician), will likely 
struggle with multidimensional symptom appraisal. Reliance on a single source 
of assessment rather than a multidisciplinary review leaves it susceptible to 
reliability and consistency issues given that reporting of symptoms are regularly 
complicated by the presence of mood disorders and alterations in the patient’s 
levels of consciousness. Shuster Jr. suggests that the incidence of delirium maybe 
as high as 80% in terminally ill patients (Shuster Jr. 2007) whilst Miller and 
Massie report that the incidence of depressive disorders amongst cancer patients 
at the end of life may be as high as 25% and anxiety levels, which increase 
with disease progression and declining physical health, begin at 18% in term-
inally ill patients (Miller and Massie 2007). Compounding these are factors 
such as easy tiring, generalised weakness and most significantly, mental fatigue, 
the latter defined by the presence of impaired mental concentration, loss of 
memory and emotional liability (Sweeney et al. 2005). These facets on their 
own or in combination will impact negatively upon the ability of patients to 
communicate and indeed cogitate on matters, in turn raising questions with 
regard to their ability to report symptoms consistently (Miller and Massie 2007). 

In addition, one should consider the fact that up to 75% of patients at  
the very end of life require “strong analgesics”, leading to concerns that these 
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interventions may have an impact on the deliberative capabilities of the patient 
and further complicate his already poor levels of concentration and cognition 
(Furst and Doyle 2005). These factors may affect their ability to report symp-
toms consistently, thus leading to the viability of consent and the potential for 
both over- or undertreatment of such symptoms.

Concerns also exist as to the ethical practices involved and particularly reliance 
upon one single practitioner. Rietjens et al. report that intentions of physicians 
in applying PS can be suspect. In their study, they cited that 47% of physi-
cians “partly had the intention to hasten death” whilst 17% had an explicit 
intention to do so. The repercussions on the accountability, balance and equi-
tability of the process are clear, and they highlight the fact that this practice 
is inconsistent, even in the presence of a second opinion that may not be from 
a palliative care specialist.

Conclusion

From both an individual and collective view, the concepts of PS remain too 
unstable to harness the “argument of preferable alternative”. At present, one 
should instead wait for a more focused and well-demarcated concept that can 
be applied in a more consistent manner replete for PS to even warrant con-
sideration as a viable alternative to PAS. Such an order may be difficult to 
meet, given the inherent subjectivity within the inclusion criteria for PS, the 
variety of settings, the differences in access to care, the variability of individual 
goals, and particularly the influence of psychosocial, religious, cultural and  
individual beliefs and values. Therefore, efforts to carve out a niche for PS as 
a practical alternative to PAS is unlikely to succeed, leaving the employment 
of the APA by Raus et al. largely untenable.
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