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Inconsistency, Increased Viability 
and Pre-Infants: 

A Legal Inquiry into the 
Donation of Aborted Foetuses 

in Stem Cell Research

F.  E L IAS  BOUJAOUDE

Introduction

In 1998, John Gearhart et al. reported that they had successfully created a 
pluripotent stem cell line from the primordial germ cells of aborted foetuses. 
These findings are relevant because scientists believe they can use pluripotent 
cell lines to introduce new cells into various parts of the body to reverse the 
progression of horrific diseases such as Alzheimer’s and Parkinson’s. However, 
such research raises legal and ethical questions that must be evaluated. Although 
much of the debate regarding stem cell science has focused on research using 
human embryos, scientists have still expressed a keen interest in pursuing 
research on the germ cells of aborted foetuses. As recently as 2007, Gearhart 
et al. published a paper evaluating the maximum age at which a foetus could 
be used to yield successful pluripotent stem cell lines. While the study con-
cluded that as a foetus develops, it is less likely to exhibit pluripotency, it did 
find that some foetuses up to 15 weeks old still had some capacity to create 
pluripotent cell lines. The methods used in the 2007 study reveal that foetuses 
up to 15 weeks old were used in his research, indicating that the older foetuses 
used were aborted several weeks into the second trimester. 
 While very few countries have direct regulations for the use of aborted 
foetuses in research, several nations that are regarded as leaders in the stem 
cell field consider that, as matter of law and policy, as a foetus develops, it has 
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an “increased viability” for survival outside of the womb, and therefore, in a 
proportional sense, it has more moral weight as a nascent human life (that is, 
more than a human embryo), yet less than a born human being (Roe v. Wade). 
For the parameters of this article, the term “increased viability” refers to the 
idea that as a foetus develops, it has a stronger ability to survive outside the 
womb and, therefore, has a status increasingly equivalent to that of a born 
human. One such state is the Republic of Singapore, a nation at the centre 
of the world’s biotechnological research and characterised as having a per-
missive approach with respect to the regulation of stem cell research (The 
Abortion Act of 1974 Penal Code, chapter 119, sections 312–316). The 
United States serves as another example of a country which, because of the 
peculiarities of the division between State and Federal law, may be considered 
to have a relatively liberal policy on stem cell research that also endorses the 
idea of increased viability. While many states have different laws and methods 
of approaching the use of foetuses in stem cell research, the rulings in Roe v. 
Wade and other cases specifically establish this notion of increased viability. 
This interesting connection between increased viability and a liberal stem cell 
research policy is the site at which several inconsistencies in these nations’ 
laws begin to develop.
 While there is no universally accepted moment at which a foetus becomes 
a “human life”, Gearhart’s and other stem cell researchers using foetal mate-
rial have attracted relatively little ethical interest, even though they conduct 
research on a being that may have viability (i.e. able to maintain an inde-
pendent existence), unlike human embryos used in other types of stem cell 
research. This has created an argument concerning alternatives to ethically 
contentious research. Besides stem cell research conducted with aborted foetuses 
(embryonic germ cell research), which extracts the primordial germ cells to 
create pluripotent stem lines, there are two other types of stem cell research. 
“Adult” stem cell research utilises somatic tissue to derive stem cells, yet it 
remains to be shown whether such cells can exhibit true pluripotency — the 
“gold-standard”, meaning that a stem cell can differentiate into any functional 
cells (of particular interest are what have been called induced Pluripotent Stem 
— iPS — cells). It has long been held that only embryonic of germ stem 
cells are pluripotent, and therefore somatic stem cells only have the capability 
to differentiate into the types of cells from which they were extracted (i.e., a 
heart stem cell can only become a heart cell). Embryonic stem cell research 
is the research conducted on human embryos, which have the capability to 
differentiate into any type of cell. 
 Although both germ cells and embryonic cells have the capability to yield 
pluripotent stem cell lines (so are thought to be the most promising for 
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regenerative medicine), many countries have established specific regulations 
regarding embryonic stem cell research, while there is little regulation of foetal 
research. In terms of comparative law, the arguments for the “unique status” 
of a human foetus (in terms of its level of humanity) are highly contested and 
have led to a patchwork of global legislation (BAC, June 2002, p. v). Further 
investigation reveals that in several countries, such as Singapore and several 
states in the US, the donation of an aborted foetus for either germ or adult 
stem cell research has been categorised under the jurisdiction of cadaveric 
donation (rather than any specific regulation concerning the foetus). 
 This article is a response to the lack of definitive policies of research on 
aborted foetuses and a challenge to its current placement under cadaveric 
tissue donation. Analysing statutes in both Singapore and the United States, I 
will demonstrate that the legal framework regarding the donation of aborted 
foetuses to stem cell research in these two countries is highly inconsistent 
in regard to the status of a nascent human life and, therefore, must be re-
evaluated. It must be stated, however, that this article does not seek to endorse 
a particular status of an unborn life; instead, it establishes the current incon-
sistencies evident in the current legal framework, which is vital to a coherent 
policy regulating the donation of aborted foetuses to scientific research.

Singaporeʼs Legal Inconsistencies: Lack of Uniformity in 
the BACʼs Recommendations

Singapore’s position on the use of aborted foetuses for stem cell research 
emerges from a report by the Bioethics Advisory Committee (BAC). The BAC 
was commissioned under the Ministry of Health in 2000 with the objective 
of both facilitating scientific discovery and protecting the well-being of the 
nation-state’s population; the Deputy Prime Minister accepted the recommen-
dations of the report regarding stem cell research in a speech in July 2002 
(Acceptance of BAC’s Recommendations). 
 Singapore’s policy regarding the usage of aborted foetuses for scientific re-
search was established in the BAC’s June 2002 report entitled “Ethical, Legal 
and Social Issues in Human Stem Cell Research, Reproductive and Therapeutic 
Cloning”. According the BAC’s recommendation: 

EG cells are derived from cadaveric foetal tissue  …  the ethical accountability 
of deriving EG cells is closely tied to the ethical accountability of abortion 
…  in the main, local experts, interest groups, and the public are of the 
view that the derivation and use of EG cells should be permitted (BAC, 
June 2002, p. 22). 
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The BAC’s recommendation takes several legally interesting steps. First and 
foremost, the BAC has immediately linked abortion and the use of aborted 
material for stem cell research, asserting that the legality of abortion thereby 
legalises the use of aborted foetuses for research. In addition, the BAC has 
also chosen to label the aborted foetus as “cadaveric foetal tissue”. This action 
(rooted in the methodology of the UK’s Polkinghorne Report which directly 
establishes a policy for the usage of foetal tissue in research, Polkinghorne 
3.2) places a dead foetus on the same legal standing as a deceased human. 
To this extent, the BAC also states that an informed donor, who in this case 
is established as the mother, may give the foetal tissue to research (BAC, 
June 2002: 23). What appears problematic about these regulations however 
is that the donation of the foetus to research is analogous with the laws 
regarding the donation of a deceased human, yet the BAC does not regard the 
foetus as a full human being. To put it simply, a foetus can be aborted because 
it is not considered a fully developed human being, but it may be donated 
to scientific research under the same parameters as a deceased fully grown 
human being.
 Another aspect of the BAC’s report that is relevant to this discussion is the 
“increased viability” concept: that as a foetus develops, it earns more weight 
as a moral being. Although this concept does not directly appear in the BAC’s 
consideration of foetal tissue donation, it can be ascertained from the com-
mittee’s description of the human embryo’s legal status (a being less developed 
than the foetus), in which the committee asserts that as an embryo develops, 
“the level of respect and protection accorded must increase  …  hence, as a 
measure of respect and protection for the embryo, the BAC recommends 
that only embryos less than 14 days old should be used for the derivation of 
stem cells” (BAC, June 2002, p. 29). The BAC places a considerable amount 
of protection in an embryo older than 14 days, and at the time of death, 
allows foetal tissue to be donated in accordance with the regulations of human 
cadaveric donation, yet does not provide a specific framework under which 
a foetus can be declared to be independently viable during the development 
process. While it might be argued that a woman cannot have an abortion at 
any further than 24 weeks of development, this does not specifically grant 
that the foetus has independent viability at this point. Furthermore, under 
the current abortion law in Singapore, a foetus is considered a foetus until it 
is born, meaning that, in the current legal climate, it is not granted the full 
status of a born human. Without at least a consistent concept of the status of 
a nascent human life, or a specific point at which a foetus goes from being 
tissue to “pre-human”, it is problematic to formulate recommendations 
regarding the method of their donation. These inconsistencies in Singapore’s 
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laws not only demonstrate a discord in the BAC’s view of a nascent human 
life, but are also evident in the United States.

The USʼ Lack of Uniformity: From State to State

The US Supreme Court Case Planned Parenthood of Southeastern Pennsylvania 
vs. Casey was a revolution of sorts in its approach to abortion and the poten-
tial use of aborted material. The 1992 ruling upheld the Roe v. Wade decision 
that it is within a woman’s legal right to privacy to have an abortion, but 
gave more power to the individual states to restrict this right as the pregnancy 
progressed. This weakening of the abortion doctrine along with the unique 
design of the US’ federal-state system has resulted in a myriad of differing 
abortion laws and regulations that vary dramatically between states. Further-
more, there are several circumstances in which a state’s policy regarding the 
donation of aborted foetal material is inconsistent with other laws of that 
state. Several states such as New York and California have almost identical 
laws to those of Singapore, in that human embryos used for research may not 
be allowed to develop for more than 14 days and that foetal cadaveric tissue 
may be donated for research purposes based on the consent of the eligible 
parties (N.Y. PBH. Law §2453 2011; N.Y. PBH. Law §2456 2011; N.Y. PBH. 
Law §4301 2010; and Cal. HSC. Code §125315 2011). Because these laws 
are extremely similar in principle, the inconsistencies discussed in Singapore’s 
regulations apply to states like New York and California as well. (It must be 
noted that state laws are much more specific about who makes the decision 
to donate, as compared to Singapore’s laws; the consenting parties in the New 
York and California laws differ based on the circumstances of a donation.) 
Although the New York and California statutes do not explicitly articulate the 
increasing respect for an unborn seen in Singapore’s regulations, the states’ 
policies must adhere to the “increased viability” standard outlined in the Roe 
v. Wade Supreme Court case. While New York and California are among the 
leaders of the US’ biotechnology developments, other frontrunners, such as 
Ohio, have much more restrictive regulations with an entirely new set of 
inconsistencies. 
 Ohio, which ranked fourth in the nation’s largest bioscience industries in 
2008 according to Business Facilities Magazine, specifically prohibits the dona-
tion of an aborted material for scientific research: “No person shall experi-
ment or sell the product of human conception which is aborted  …  whoever 
violates this section is guilty of abortion trafficking”. This statute is parti-
cularly interesting because it uses the term “experiment” rather than “research”, 
as used in the regulations of Singapore, New York, and California. In addition, 
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this law also establishes a unique crime where research using aborted material 
is prosecuted as “trafficking”. Ohio’s law endorses Congress’ definition of 
trafficking as follows: “…  the recruitment, harboring, transportation, provision, 
or obtaining of a person for labor services, through the use of force, fraud, 
or coercion for the purpose of subjection to involuntary servitude, peonage, 
debt bondage, or slavery” (Ohio Rev. Code, tit. 29, §2919.14 1974, Abortion 
Trafficking). In Ohio’s acceptance of Congress’s trafficking definition, the state 
elevates a foetus to the status of a born human, yet a foetus is referred to as 
merely a “product of human conception” in Ohio’s law prohibiting research on 
aborted material. This contradiction is a prime example of the inconsistencies 
not only seen among states, but even within a single state’s statutes. 

Conclusion

While this article has not directly endorsed or opposed stem cell research on 
aborted foetuses, it has illustrated several serious inconsistencies in the regula-
tions of this procedure in the US and Singapore, two leading global centres 
for stem cell research. In the states analysed in this article, it has been shown 
that Singapore, New York, and California establish donation of aborted foetuses 
through a mother’s consent to give such material. Under this system, the laws 
of all three states demonstrate inconsistencies in the status of nascent life, an 
ethical distinction which is necessary for this kind of legislation. 
 As a response to these inconsistencies, several approaches may be taken, 
each with their own implications. One such approach is to establish the 
embryo and foetus at all levels of development as residual tissue, allowing 
the mother to donate it as part of her own body, thereby classifying a foetus 
at any stage as residual tissue able to be donated to scientific research by 
the mother under the current laws states such as Singapore, New York, and 
California. This course of action would face heavy criticism however, as de-
valuing the human foetus directly conflicts with the “increased viability” 
notion present in BAC’s recommendations and the standard set forth by the 
Roe v. Wade Supreme Court decision. Another possible solution is to travel 
towards the other end of the spectrum by giving the foetus equivalent status 
with a born human, which is what at least part of Ohio’s laws seeks to accom-
plish. The implications of this methodology remove the future potential of 
stem cell research and the resulting cures for some of mankind’s more wretched 
illnesses, in addition to weakening the rights of privacy reaffirmed to women 
in the standard set in Roe v. Wade. It therefore appears that a more middle-
of-the-road agenda is required in order to develop consistency in the current 
policies regarding the donation of aborted foetuses to stem cell research. One 
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suggestion may be to draft specific laws directly regulating the donation of 
aborted material, similar to the specific legislative policies currently in place 
for embryonic stem cell research. This article has demonstrated, however, that 
before any such endeavour is undertaken, a state must seek to accept a clear, 
coherent, and consistent status of a prenatal being in order to successfully 
implement a policy that may be applicable for the growing potential of stem 
cell research. 
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