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Sharia Law and Organ Transplantation: 
Through the Lens of Muslim Jurists1

FARHAT  MOAZAM

A common error made by non-Muslim and Muslim analysts alike is to depict 
Islam as monolithic and static and Sharia Law or fiqh (Muslim jurisprudence) 
as uniform and frozen in time. The reality is that there is great diversity in the 
way Muslims live their lives and a plurality of positions Muslim jurists hold 
on ethical and legal issues. This article begins with a brief overview of the 
evolution of Sharia Law and the classical usul al-fiqh (roots of jurisprudence), 
and the tradition of ikhtilaf (differences, disagreements) that exists within 
Muslim jurisprudence.2 It discusses how the latter is exemplified in juristic 
positions on organ transplantation and brain death which range from con-
sensus to dissent based on particular interpretation of the Sharia. The second 
half of the article consists of a “case report” from Pakistan beginning with a 
brief narrative of events around the passage of the national Transplantation 
of Organs and Tissues Ordinance, 2007 in order to stem kidney commerce 
in the country. It describes a petition against it in the Federal Shariat Court 
(FSC) of Pakistan arguing that specific clauses of the Ordinance were contrary 
to Sharia, and discusses arguments offered by jurists and lawyers appearing on 
behalf of the petitioner and the respondents, the role of physicians, and the 
final FSC judgement dismissing the petition. This case illustrates that religious 
positions and rulings are not fashioned in a vacuum but shaped by interplay 
of perceived boundaries of authority within political and legal systems and 
existing societal norms.

Sharia Law and ikhtilaf al-fiqh
One of the factors that has played a crucial role in the development and 
moulding of Muslim ethical and legal thought is the nature of the early Muslim 
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community, and the particular historical circumstances including the varied 
geographical, political, and administrative backgrounds within which Islam 
evolved. Unlike Christianity that remained a religious community for its first 
three centuries, Islam was a religious-political force from its inception.3 Its 
rapid spread beyond the Arabian Peninsula and interface with non-Arab cultures 
and societies, and political schisms within the growing Muslim community 
itself, resulted in early challenges for Muslims in the realms of the sacred 
as well as the profane. Efforts in the attempt to protect the early religious 
ethos and guard against fragmentation of an expanding empire included the 
development of Sharia Law, or Islamic Law as it is sometimes referred to. 
Over time, Sharia Law came to be accepted as a guide for not only religious 
duties and rituals such as prayers and fasting but also interpersonal and worldly 
dealings, thus subsuming within it the legal and the ethical pertaining to all 
aspects of Muslim lives (Hodgson 1977). Ethics therefore became an integral 
part of Sharia Law with scholars of fiqh (jurisprudence), the fuqaha, becoming 
the locus for ethical discourse and what constitutes right and wrong acts. 
According to Kevin Reinhart and others, “Islamic Law is the central domain 
of Islamic ethical thought”, and is “not merely law but also an ethical and 
epistemological system” (Reinhart 1983; Hourani 1985; Sachedina 2009). Most 
Muslims accept that interpreting and ascertaining the “meaning” of Sharia 
as related to ethics and law is the domain of fuqaha (jurists) rather than of 
theologians and philosophers.
 Sharia Law is religious by nature and considered to flow from the guidance 
found within a divine Sharia. Difficulties arise however in the ambiguous, 
and sometimes misleading, usage of connected but not identical terms such as 
Sharia, Sharia Law or Islamic Law, and the discipline of fiqh (from the Arabic 
word meaning “discernment”). The word Shara’a as it appears in the Qur’an 
(Sura 45: Ayah 18), and from which the term Sharia is derived, is an over-
arching concept referring to God’s appointed way for Muslims to follow in 
life in order to gain salvation in the hereafter; it is a path that is divinely 
ordained and therefore immutable (Rahman 1979).4 But comprehending what 
God “wants” from humans and fashioning this into moral principles and legal 
edicts require human reasoning and discernment. Unlike Sharia therefore, 
Sharia Law is a human, social construct undertaken by fuqaha (jurists) that 
is neither divine nor can it be uniform and static through time. Accordingly, 
whereas Muslims agree that Sharia is divine and immutable, one finds con-
sensus but also diversity in the opinions of fuqaha in its interpretation and 
translation into law. This occurs even though jurists employ “classical” sources, 
usul al-fiqh (roots or fundamental principles of fiqh), as their framework for 
reasoning and subsequent opinions. Problems arise however when the terms 
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(divine) “Sharia” and (manmade) “Sharia Law” derived through fiqh are used 
interchangeably, giving a sense of divinity and immutability to the latter 
(Kamali 2008; Masud 1995).
 Sharia Law as it is known today did not exist during the lifetime of the 
Prophet and the first four Caliphs, but evolved gradually over the subsequent 
three centuries of the Muslim Empire as it expanded from the Arabian Penin-
sula to Asia, Africa, and parts of Europe. In the early years, the Qur’an and 
the Sunna (normative practices, customs) of the Prophet Mohammed and his 
companions sufficed as the sources from which Muslims drew guidance in both 
religious and temporal matters (Rahman 1965; Hourani 1985).5 In subsequent 
years, however, Sharia Law came to rest on four foundational principles called 
usul al-fiqh. The Qur’an and the Sunna (concretised in the form of written 
reports — Hadith) were accepted as the primary Scriptural sources, but to 
these were added ijma’ (consensus of jurists) and qiyas (analogical reasoning). 
The first systematic structure of Sharia Law in this form is traced to Imam 
Shafi (767–820 C.E.) and his influential Al-Risala fi Usul al-Fiqh is considered 
by many to be the first comprehensive text on Muslim jurisprudence (al-Shafi 
1987). Influenced by Greek philosophy, the dominant methodology in applying 
the usul to arrive at opinions became Aristotelian deductive logic moving from 
the “explicitly known to the explicitly unknown” (Hodgson 1983).
 Historical debates regarding the relative role of revealed texts versus human 
reason in Sharia Law are beyond the scope of this article, but in addition to 
the four roots, jurists employ secondary principles albeit differences of opinion 
exist regarding their usage between the madhhab (schools of jurisprudence). 
Juristic principles, including ijtihad (independent legal reasoning), istihsan 
(preferential reasoning of jurists), ‘urf (local customs), and maslaha (general 
public welfare) among others, have allowed a degree of flexibility and accom-
modated a diversity of pragmatic legal rulings based on social context. 
Disagreements (ikhtilaf   ) among jurists are seen in a positive light; legal texts 
record different juristic opinions on the same issue with a specific line of 
literature devoted to ikhtilaf al-fuqaha.
 Many instances are on record of resistance by early jurists against State 
efforts to establish uniform codes of law binding on all Muslim territories. The 
most well known of these is the refusal by Imam Malik (715–795 C.E.) to 
comply with the Abbasid Caliph’s request that the former’s book al-Muwatta, 
a collection of Hadith and commentaries based on practices in Medina, be 
made determinative for Muslims everywhere. Imam Malik is reported to have 
said to the Caliph that “the disagreement of the ulema is a mercy from Allah”, 
and that “each peoples take what was handed over to them, and they yield 
to Allah with it” (Winkel 2000). Khalid Masud believes that this tradition of 
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juristic ikhtilaf  is key to understanding the development of the Islamic legal 
tradition, and can provide “an important juristic tool to reinterpret Muslim 
family laws” for current times (Masud 2009).
 Despite historical and current evidence to the contrary, there is an assump-
tion among some Western writers and Muslim thinkers including jurists, that 
Sharia Law is immutable and frozen in time, and its application temporally 
and spatially uniform. The reality is that whereas Muslims agree on matters 
of ‘ibadaat or duties owed to God, when it comes to mu’amalat, matters con-
nected to the temporal world, one finds consensus but also notable differences 
in the interpretation of Sharia.6 The plurality of opinions between, and within, 
Muslim schools of jurisprudence in ascertaining the legal and the ethical is 
influenced by geographical and historical differences, cultural and societal 
diversity, prevailing customs, and the variety of political and administrative 
systems within which Muslims existed in the past and live their lives today 
(Rahman 1965; Schacht 1998; Masud 2002; Eickelman 2002).

Muslim Jurists, Organ Transplantation and Brain Death

A recent challenge for Muslim jurists has been to address moral issues that 
surface with the advances in biomedical science and technology. Accepted as the 
locus for moral guidance by many lay and professional Muslims alike, jurists 
are being questioned about the “permissibility”, or not, in Sharia of clinical 
practices including donation and transplantation of human organs and brain 
death criteria to establish death. To arrive at opinions on medical and scientific 
issues too, Muslim jurists employ derivative reasoning from the classical roots 
of fiqh and utilise secondary juristic principles and maxims such as “necessity 
makes lawful that which is prohibited”, and “where it is inevitable the lesser 
of two harms should be chosen” (Haleem 1993; Kamali 2008: 144–5). An 
important point to note, however, is that in the absence of a central doctrinal 
authority like a Church in Islam and the presence of the ikhtilaf tradition, 
rulings and fatawa (religious opinions) on any matter delivered by jurists from 
one part of the world or a particular madhhab, while carrying authority, are 
not considered binding on those who dissent (Kozlowski 1996).
 This section provides a brief summary of existing juristic opinions on these 
two issues and highlights areas of consensus and disagreements.

Solid organ donation and transplantation: The moral and legal dimensions 
of organ donation and transplantation have been a subject of debate among 
Muslim jurists and scholars for a number of years, a fact little known to the 
international bioethics community. One reason for this may be because Arabic 
remains the dominant language for such discussions and related publications, 
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a language in which few are conversant, including Muslims of whom a 
majority are not citizens of Middle Eastern countries. What, however, should 
also not be discounted is that the dominant model of contemporary bio-
medical ethics which has gained international currency is of a “resolutely secular 
orientation” utilising Anglo-American analytic philosophical traditions and 
focuses on a search for universals in which religion plays no part (Fox and 
Swazey 2008; Jafarey and Moazam 2010).
 Juristic debates on this issue began in the 1980s, and due to the unfamiliarity 
of most jurists with the complexity of the science involved, Muslim physicians 
played a key role as “experts” through direct participation in discussions and 
by providing written submissions. In 1982, following a meeting in Jeddah, 
the Saudi Grand Ulema sanctioned (a “majority” not unanimous ruling) both 
living and deceased organ donation. This was followed by a similar ruling by 
the Academy of Islamic Jurisprudence in its 8th session in their meeting in 
1985, by the Conference of Islamic Jurists held in Amman, Jordan in 1986, 
and subsequently by other jurists in Kuwait and Egypt. Conditions for permis-
sibility of transplantation included voluntary consent of the donor and a 
medical opinion that no other measure was available to save the patient’s life. 
In 1988, the 4th International Conference of Islamic Jurists held in Jeddah 
endorsed all previous fatawa about the permissibility of organ donation and 
transplantation, prohibited organ trading and trafficking as counter to the spirit 
of Sharia, and emphasised altruistic donation (Albar 1995; Yaseen 1995).
 Arguments in support of organ donation and transplantation employed 
traditional deductive logic beginning from the usul al-fiqh, and emphasised 
the juristic principle of maslaha (public welfare) particularly in allowing 
deceased donation. The sanctity of human life, the priority of saving it when 
science provides the means to do so, and the duty of believers to come to 
one another’s help were given precedence over other concerns, and supported 
through analogies with verses of the Qur’an (5:32, 5:2) and Hadith of Prophet 
Mohammad (Sermons 1400 AH; al-Bukhari n.d.). One fatwa from the Dar 
al-Ifta’ in Riyadh, Saudi Arabia in fact categorised organ donation by Muslims 
as fard kifayah (collective obligation) (Ebrahim 2001).
 In contrast to the opinions of jurists from the Middle East, some of their 
counterparts from South Asia, using the same sources and methodology of 
argumentation, arrive at different conclusions especially in the case of deceased 
organ donation. Among these is Mufti Mohammad Shafi, an influential 
Pakistani jurist (d. 1976) and author of widely read texts (in Urdu) with his 
opinions covering a wide range of topics ranging from spiritual obligations 
and religious rituals to blood transfusions, family planning, organ transplan-
tation, modalities of travel, use of modern machines, and banking systems 
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(Shafi n.d., Lahore). Mufti Shafi also summarises his views on organ donation 
specific to kidneys in a booklet in which he writes that procuring a human 
organ, from the living or the deceased, for transplantation into another is not 
permissible in Sharia (Shafi n.d., Karachi).
 The arguments he offers in support include — the body is not “owned” 
by humans but is an amana (trust) given by God and so cannot be disposed 
of as wished; mutilation of a dead body is strictly prohibited based on the 
Prophet’s Hadith that breaking the bone of a dead man is similar to doing so 
in a living person; a concern that human organ transplantation will inevitably 
lead to commerce and buying and selling of organs which is contrary to the 
dignity God has bestowed on humans. Some other fuqaha of the Asian sub-
continent also hold negative opinions about deceased donation in particular 
arguing that humans cannot write a wasiyyah (will) about use of their bodies 
following death as the body is not “owned” by them (Rehmani n.d.; Ebrahim 
2001: 63–4).
 The practical implications of these religious opinions regarding organ 
transplantation, especially in attempts to develop deceased donor programs, 
are obvious. These rulings are far better known to the molvis (men leading 
communal prayers in mosques), influential opinion makers with access to the 
masses, as compared to a relatively insular Muslim medical community which 
is more familiar with and quote opinions of jurists from the Middle East 
supporting living and deceased organ donation as permissible in Sharia.

Brain death criteria: Juridical discussions on brain death criteria also reveal 
support from the majority but with some dissenting voices. According to 
Mohammed Ali Albar, a physician in Saudi Arabia, brain death was discussed 
for the first time in 1985 (some years after the transplantation debates) at the 
Second International Conference of Muslim Jurists held in Jeddah which ended 
with the decision that no opinion could be given without further consultations 
(Albar 1995). However, in their 1986 meeting in Amman, Jordan, a “historic 
resolution” was issued by “majority vote” accepting brain death as criteria for 
death in addition to cessation of cardio-respiratory functions. The influence 
of Muslim physicians in this meeting was again critical. Nevertheless, in the 
Islamic League Conference of Jurists in Mecca in 1987, jurists refused to 
“recognize brain death as death” while approving previous fatawa allowing organ 
transplantation. According to Albar, “this decree received little publicity in 
the media” and provided “no further hindrance” to acceptance of brain death.
 A review of the proceedings of the 1986 Amman conference, in which 
brain death criteria were declared permissible by majority vote, also reveals 
dissenting voices, a comprehensive analysis of which is offered by Ebrahim 

S h a r i a  L a w  a n d  O r g a n  T r a n s p l a n t a t i o n   F a r h a t  M o a z a m



A s i a n  B i o e t h i c s  R e v i e w  D e c e m b e r  2 0 1 1  Vo l u m e  3 ,  I s s u e  4

322

Moosa (Moosa 1999). Discussions revolved around the relationship of the soul 
and the body and indications in the Qur’an and the Sunna that death occurs 
when the ruh (soul) leaves the body. Jurists in favour of brain death criteria 
argued that, as the Scriptures did not specify how to pinpoint this moment, 
it is the responsibility of the “specialists” (physicians) to establish this through 
use of ijtihad   (independent reasoning).
 On the other hand, jurists opposing brain death tended to use the “literal 
meaning of the verses of the Qur’an or inferences drawn from it” and ration-
alised that there was no justification to emphasise one organ (the brain) as 
the locus for the soul rather than another such as the heart. Moreover, Islamic 
Law requires that death be ascertained with yaqin (certainty) and not through 
zann (legal probability), and death cannot be said to have occurred with yaqin 
“if the body is still pulsating [with a beating heart]”. Concerns were also 
expressed that the primary objective of brain death was to obtain organs for 
transplantation, and a day may come when an unconscious or insane person 
would be included in the category of the dead for this purpose. It is of histo-
rical interest that these concerns echo those expressed by Christian theologian 
Paul Ramsey and philosopher Hans Jonas in the 1970s (Moazam 2006). Jonas 
in particular worried that “we do not know the exact borderline between life 
and death”, and that legitimising brain death would “open the road” to a rush 
for harvesting organs (Jonas 1970).

Kidney Transplantation in Pakistan: A Case Study

This section moves from theoretical debates among Muslim muftis and jurists 
to jurist arguments in an actual case filed in the Federal Shariat Court of 
Pakistan challenging clauses of the organ transplantation Ordinance as being 
contrary to Sharia. It begins with a brief account of events leading up to the 
promulgation of the “Transplantation of Organs and Tissues Ordinance, 2007” 
in Pakistan which criminalised all commercial transactions related to human 
organs, and the subsequent petition filed in the Pakistan Federal Shariat Court 
(FSC) challenging certain clauses of the Ordinance as being “repugnant to the 
injunctions of Islam”. An analysis of different arguments offered by Muslim 
jurists appearing for the petitioner and the respondents will be presented as 
will salient features from the FSC ruling in which the petition was dismissed.

Organs and Tissue Transplantation Ordinance 2007, Pakistan: Systematic 
transplantation of kidneys in Pakistan began in the 1980s in the absence of 
any national and institutional oversight and regulatory bodies. Similar to other 
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developing countries, as the country did not have a deceased organ donor 
program, all transplants were undertaken with kidneys obtained from living 
donors (Groth 2003). The early pattern of family members donating kidneys 
for kin was gradually replaced by one in which the major source became 
impoverished individuals willing to sell a kidney. This shift was driven by 
private sector physicians and hospitals in the major cities of Punjab increasingly 
willing to offer transplants to affluent citizens from other countries with 
kidneys bought from poor, often debt-ridden villagers. By the end of the 20th 
century, Pakistan had achieved notoriety as a “kidney bazaar” with a handful 
of physicians and private hospitals running a lucrative business of kidney 
tourism worth millions of dollars.
 At the turn of this century, the Sindh Institute of Urology and Transplan-
tation (SIUT), the busiest public transplant centre in the country, renewed its 
longstanding struggle for a national law to curb kidney commerce. As reports 
of exploitation of kidney vendors by hospitals began to rise, the campaign 
against such practices was taken up by the press and the media, other health-
care professionals and associations, and representatives of civil society.7 The 
faculty of the recently inaugurated Center of Biomedical Ethics and Culture 
in SIUT contributed through publication of ethnographic studies on the 
repercussions on Pakistani vendors and their families (Moazam, Zaman, and 
Jafarey 2009), and by submitting letters and articles to the local press for 
public awareness.8 Publications about medical and economic ill effects on 
kidney vendors, and collaboration with international organisations including 
the WHO, also served to advance this cause (Naqvi, Ali, and Mazhar 2007). 
The push for a national law against kidney trade and tourism was met with 
active opposition from a handful of influential, politically well connected 
physicians and hospital owners known to be at the forefront of these practices.
 In 2006, the Chief Justice of the Supreme Court of Pakistan took suo 
moto notice of the kidney trade adding to the pressure on the government 
to act, and in September 2007, the “Transplantation of Organs and Tissues 
Ordinance, 2007” was finally promulgated through Presidential decree by 
Parvez Musharraf (Syed 2007). The Ordinance prohibited unrelated living organ 
donation (exceptional cases are permitted following review by an Evaluation 
Committee), and criminalised transplantation of organs from Pakistanis into 
foreigners with stiff fines and imprisonment for those, including physicians, 
convicted of these offences. It recommended the setting up of a national registry 
and an oversight body (HOTA — Human Organ Transplantation Authority) 
and initiation of deceased donor programmes in Pakistan. (The Ordinance was 
ratified as law unanimously, by both the Pakistan National Assembly and the 
Senate in 2010.)9
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 Several attempts were made by the organ trade lobby to amend the Ordi-
nance and relax restrictions against non-related donors and payments to those 
providing kidneys.10 One of the most significant challenges to it occurred 
on 26 January 2008 through a petition filed in the Federal Shariat Court of 
Pakistan claiming that specific clauses of the Ordinance were contrary to the 
Sharia and therefore should be removed.

Federal Shariat Court (FSC) of Pakistan: Article 203-D of the Constitution 
of the Islamic Republic of Pakistan stipulates that all laws in the country 
must conform to “the injunctions of Islam as laid down by the Holy Qur’an 
and Sunna” (www.pakistani.org/Pakistan/constitution). The FSC of Pakistan 
was established in 1980 under Chapter 3A of the Constitution by a Presiden-
tial Order of General Zia ul Haq, and given the authority “to examine and 
decide the question whether or not any law or provision of law is repugnant 
to the injunctions of Islam”, and refer those it considered to be against the 
Sharia to the Parliament for amendment. The FSC bench consists of eight 
judges, appointed by the President for three years, drawn from serving or 
retired judges of the Supreme Court or the High Courts, and of whom three 
must be well versed in Islamic Law.
 Any Pakistani citizen can appeal to the FSC for review of any law of the 
land (www.federalshariatcourt.gov.pk). The list of cases filed in the FSC reveals 
an extraordinary range of government laws and ordinances which Pakistani 
citizens have perceived and contested as being “repugnant to the injunctions 
of Islam”. Petitions have been filed against Land Reform Regulation Acts, 
Pakistan Penal Codes dealing with murder and capital punishment, disputes 
with the government over land and property ownership, banking and interest 
laws, clauses in Pakistan Family Laws pertaining to guardianship of women 
for marriage and divorce, among others.
 Nevertheless, the establishment of the FSC by a military dictator, the 
nature and sphere of its function, and many of its rulings, especially those 
related to the position and roles of Muslim women, have continued to remain 
a source of major controversies in the country.11 Established to “Islamise” the 
legal system in Pakistan, one of the earliest actions by FSC was to endorse 
the “Hudood Ordinances” which Zia ul Haq had decreed in 1979. The 
clauses in these Ordinances pertaining to punishments for rape, fornication, 
and adultery have led to severe repercussions for Pakistani women (Moazam 
2004). Many believe that the constitution of such a court with total presiden-
tial control over appointments and tenure of its judges runs the risk of its 
functioning as a political tool.
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 The Chief Justice of the FSC at the time of the challenge to the Ordinance 
(Shariat Petition No. 1/1 of 2008) was a past Judge of the Sindh High Court 
and ex-member of the Council of Islamic Ideology of Pakistan (http://www.
cii.gov.pk/). The Court held seven hearings related to the petition in Karachi 
and Lahore, all open to the general public, before giving its final judgement in 
April 2009 dismissing the petition. I attended the proceedings held in Karachi 
which took place in the cavernous room of a British-era court building in the 
heart of the city. The room was packed with a mix of people — members 
of the general public, lawyers attired in traditional black jackets and pants, 
healthcare professionals some in white coats, and Muslim muftis and jurists in 
robes and headgears specific to their madhhab with prayer beads in hand. The 
atmosphere was surprisingly informal despite judges in traditional black robes 
seated on an elevated dais facing the room. During the hearing, in addition 
to designated lawyers and jurists appearing for the petitioner and the respon-
dents, others in the room were free to walk up to a microphone facing the 
judges and make a point. At times, a crowd would gather around the micro-
phone while the judges tried to listen patiently to each individual. Languages 
used were a mixture of Urdu and English with a smattering of Arabic when 
quoting from the Qur’an and Hadith.

Petitioner and responders: The petitioner on record was a transplant surgeon 
and owner of a private hospital in Rawalpindi who was listed as President of 
the Society of Transplant and Surgeons of Pakistan.12 The respondents named 
included the Ministry of Law, Justice and Human Rights, and the Ministry of 
Health of the Government of Pakistan. Muslim jurists belonging to different 
religious seminaries in Sindh and Punjab were invited as individual “experts” 
by both legal teams to appear in person or submit written opinions. The FSC 
judges, noting the “importance of the subject matter”, had also felt it “necessary 
to hear Muslim scholars, ulema, jurisconsults, leading advocates, professors of 
medicine and eminent surgeons, etc., with request to submit their views orally 
or in writing”.13

 Both parties began with the position that living and deceased organ dona-
tions are permissible in Sharia, and focused on sections of the Ordinance 
related specifically to living kidney donors. The petition challenged as “repug-
nant to Islam” — Section 3 and its sub-clauses that restrict living organ 
donations to blood relatives and spouses of patients; Section 7 that prohibits 
donation of organs by Pakistanis to citizens of other countries; and Section 11 
and its sub-clauses that criminalise all forms of organ commerce and payment 
to donors, and lay out punishments (fines and imprisonment) for those, 
including physicians and hospitals, involved in such practices.
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Supporting and opposing arguments: The following is a summary of argu-
ments made by jurists and lawyers, both frequently quoting the same Qur’anic 
verses and Sunna, in support of and against the petition to the FSC. For the 
sake of clarity, the arguments have been organised under sections that were 
challenged and, where indicated, relevant statements from the final FSC judge-
ment are also included. The FSC proceedings offer an interesting mix of the 
religious and the secular, of texts (Scriptures) and contexts (local realities).

Section 3 and sub-clauses: Those supporting the petition argued that Section 
3A restricting kidney donation to only close blood relatives and spouses is 
repugnant in light of the teachings of the Qur’an and Sunna and should be 
removed. Human life is considered sacred in Islam and a primary objective 
of Sharia is to safeguard it. It is therefore the duty of Muslims to save a life 
when they can and this cannot be limited to a blood relative. The importance 
of this can be judged by the verse of the Qur’an (5:32) which states that 
saving one life is akin to saving all of mankind. The Qur’an also declares 
that all believers are brothers (49:10), that believing men and women are 
friends to each other (9:71) and so must help one another in what is good 
and pious (5:2).
 A jurist from an Ahle-Hadith seminary in Lahore stated that according to 
the Prophet’s Sunna, “Muslims are like a single soul and have been enjoined 
to cooperate with each other”. Therefore, it is incumbent on Muslims to help 
all Muslims when possible and not merely those who are kin. In his statement 
to the court, the lawyer for the petitioner quoted a WHO report that “at 
least 200,000 people are on waiting list for kidneys”. Abiding by Section 3, 
he argued, would therefore mean that, in cases of unwilling or non-matching 
donors among close relatives, “thousands of kidney patients suffering from 
renal failure will die off each year”, and this was contrary to Sharia’s message 
that human life be protected.
 Those appearing for the respondents also quoted verse 5:32 but chose a 
nuanced interpretation arguing that the message about the importance of saving 
human life is of a “general nature”, and “cannot be read in isolation but in 
conjunction with other verses”. Moreover, the human body and organs are 
not “owned” by humans but given in trust to them from God, and therefore 
humans cannot do as they wish with their bodies. God has defined limits for 
the use of the body and this includes safeguarding it from harm. This has 
been confirmed through ijma’ (consensus) of previous Muslim scholars who 
deem it impermissible to risk one life to save another. The respondents’ lawyer 
emphasised medical data revealing health and socioeconomic harms to unrelated 
kidney donors as compared to the sense of well-being reported by those 
who had donated to relatives.
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 The Administrator of HOTA (also a physician) clarified in his statement 
that in cases of non-availability of related donors, Section 3(B) allowed dona-
tion by a “non close blood relation” following approval by an Evaluation 
Committee. It was pointed out that in the absence of transplantation, patients 
with end-stage kidney failure can survive on dialysis for many years. (In their 
final judgement, the FSC judges, taking note that patients can survive on 
dialysis, chastised the government for not providing adequate dialysis and 
transplantation services for its citizens.)

Section 7: Supporters of the petition opposed the prohibition of transplanting 
foreigners with kidneys obtained from Pakistani citizens on the grounds that 
this was against Islam’s “standards of humanity”. All humans are equal creatures 
of God and the Qur’anic verse (5:32) in utilising the word al-nass (humanity, 
mankind), clearly points to the life of all humans and not just that of Muslims. 
The Prophet’s last sermon in Medina was quoted in which he is reported to 
have said that “an Arab has no superiority over a non-Arab nor a non-Arab 
has superiority over an Arab except in the matter of piety”. The lawyer for 
the petitioner further argued that Section 7 was also an example of “the worst 
kind of discrimination” in light of the UN Charter of Human Rights.
 Respondents, on the other hand, focused on a different set of clauses in 
the Charter of Medina, those which emphasise the duty to protect citizens 
of a city from harm in the hands of outsiders. In their final judgement, the 
judges too alluded to the Charter and included quotations from it such as, 
“Believers are protectors of one another to the exclusion of other people”, and 
“No neighborly protection shall be granted to the Quraysh [persecutors of 
Muslims] nor to those who help them”. In the judges’ view, as the objective 
of the Ordinance was to protect Pakistan’s “poverty stricken people” from “rich 
foreigners who find Pakistan a safe haven for kidney trade”, Section 7 was in 
conformity with the objectives of Sharia. The FSC ruling also added that the 
“Constitution of Pakistan under Chapter I of Part II provides fundamental 
rights to its citizens which may not necessarily be extended to foreigners”.

Section 11 and sub-clauses: The petitioner objected to the prohibition of 
payment to kidney donors arguing that monetary compensation for human 
organs is permissible in Sharia. A jurist reported that in the opinion of muftis 
belonging to the Jama’ Darul Uloom seminary, “it is permissible to save the 
life of any individual and to receive donation, gift or prize money in lieu of a 
kidney”. (He did not differentiate between the three and was not asked to do 
so.) A Muslim scholar belonging to Fiqh Jafaria (the Shi’i madhhab) was quoted 
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by a jurist as having permitted monetary compensation for human organs used 
for transplantation.
 To support payment for human organs, jurists drew analogies from juristic 
rulings of the 9th–10th centuries related to the buying and selling of slaves. 
Muslim scholars from the more recent past, including Mufti Shafi of Pakistan, 
who have ruled that payment for human breast milk and blood is permissible 
in Sharia were quoted, and arguments offered that this was analogous to 
paying money to acquire human organs. (Mufti Shafi’s opinion that living 
and deceased human organ donations are impermissible in Sharia was not 
mentioned.) Finally, some argued that as human life is sacred and must be 
preserved at all costs, jurists have ruled that in order to do so, even otherwise 
impermissible actions, such as eating the flesh of swine, become permissible 
in Sharia.
 Those opposing the petition gave a range of arguments to rebut that this 
clause was contrary to Sharia — according to Sharia, humans are not “owners” 
of their bodies, God is, and it is forbidden to sell something you do not 
own; selling a part of the body converts it into commodity and violates the 
Qur’an’s emphasis on the dignity bestowed by God on all humans; human 
milk and blood are replenished by the body and so are not analogous to 
human organs such as kidneys; the juristic maxim that “necessity knows no 
law” cannot be used to support acts that transgress boundaries set by God 
such as man’s relationship to his body which is one as a trustee and not owner.
 The lawyer for the respondents also emphasised the ijma’ of Muslim jurists 
that buying and selling of human organs is impermissible in Sharia, quoting 
as examples rulings by the Islamic Jurisprudence Fiqh Academy, Islamic Fiqh 
Council, the Organization of Islamic Conference, and the Council of Muslim 
Scholars in Great Britain. He (and some physicians) also presented guidelines 
and declarations by international professional organisations such as WHO and 
the Middle East Society of Organ Transplantation (MESOT) that strongly 
oppose any form of commercial transactions for human organs.

The verdict: On 20 April 2009, the judges of FSC dismissed the petition 
in a unanimous ruling and also recorded an additional argument in which 
they applied another religious idiom to a contemporary situation. They noted 
that the worldwide treaties of modern times did not exist during the lifetime 
of the Prophet but the Qur’an and the Sunna emphasise “the great sanctity 
and importance” of treaties. It is therefore the duty of Muslims to adhere to 
the terms of covenants and promises they make (Rosen 2000).14 Pakistan is a 
signatory to the WHO, and the World Health Assembly in 2004 had clearly 
advised member States “to take measures to protect the poorest and vulnerable 
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groups from transplant tourism and the sale of tissues and organs”. Therefore, 
as an Islamic Republic, Pakistan was morally bound to honour this agreement.
 In August of the same year, the petitioner appealed to the FSC, requesting 
review of the verdict, but the appeal was dismissed. In November 2009, 
he filed a petition against the verdict of the FSC in the Supreme Court of 
Pakistan but withdrew it in August 2010 prior to a hearing.

Discussion: The proceedings of the FSC provide a glimpse into how Muslim 
jurists (and judges) attempt to apply Sharia Law in an actual society as com-
pared to theoretical debates and opinions that emerge from their counterparts 
in Islamic academic conferences. Arguments constructed by supporters and 
opposers of the petition highlight the paradox inherent in the nature of Sharia 
Law as it has evolved over the years. On the one hand, Sharia Law has a 
capacity for a degree of flexibility due to the historical tradition of juristic 
ikhtilaf (differences, dissent) and employment of secondary, context-based 
judicial principles such as maslaha (public benefit). This can allow a dynamic 
process, making possible pragmatic rulings to effectively address issues faced 
by contemporary Muslims. On the other hand, Sharia Law is also home to 
rigid Scriptural literalism and a belief that it is possible by employing deduc-
tive logic to extract from “words” (the essence of which is often ethical rather 
than legal) positive laws that can address every situation, even in a world that 
is vastly different, and far more complicated, than the one in which Sharia Law 
evolved (Rahman 1998).15

 These two faces of Sharia Law are discernible in the arguments offered by 
the protagonists in the FSC case. To establish legitimacy, jurists, and equally 
the lawyers, referred to one or more of the roots of fiqh — the Qur’an, the 
Sunna of the Prophet, previous ijma’ (agreement) of jurists, or qiyas (analogy). 
Those appearing on behalf of the petition generally began with literal words 
from the Qur’an or Hadith and then attempted by feats of analogy to find a 
“technical fit” within these for the issue being discussed. No extra-linguistic 
considerations or contextual features such as existing realities for those who 
supply kidneys in Pakistan were taken into account. This approach was 
exemplified by jurists quoting centuries-old rulings connected to the buying 
and selling of slaves (slavery is illegal in every Muslim country), or the Arab 
custom of paying wet nurses, as analogies to support monetary payment for 
human organs. (This is similar to rulings that deceased organ donation is 
impermissible based on the Prophet’s words that breaking a bone in a dead 
man is as wrong as in the living, while disregarding the fact that he said this 
to bring to an end the Arab custom of mutilating the bodies of enemies killed 
in battle.) Such literal, context-free deductions from textual sources are now 
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also being increasingly criticised by contemporary Muslim scholars in Pakistan 
who argue for a historical and hermeneutic understanding of the Scriptures 
(Naqvi 2009; Ahmed n.d.).
 In contrast, those opposing the petition while also using the Qur’an and 
Sunna as reference points tended to construct contextual, teleological argu-
ments that emphasised juristic principles such as maslaha (public welfare) 
(Masud 1995; Hallaq 1999).16 Moreover, unlike the lawyer for the petitioner, 
the respondents’ advocate made a point of highlighting existing social and 
economic inequalities in Pakistan, and the extreme poverty and large debts 
among those who sell their kidneys. He utilised data provided by physicians 
to highlight physical and economic harms to the vendors, and the damage to 
the country’s reputation if it became the hub for kidney tourism again.
 However, other factors, besides perhaps the better prepared and more con-
vincing arguments by the respondents’ lawyer, also contributed to the trajec-
tory and outcome of this case. The Ordinance was challenged at a time when 
it had support from civil society as well as the press and the media. It was 
also known that the Chief Justice of the Supreme Court of Pakistan himself 
had taken suo moto notice of the kidney trade previously helping to increase 
pressure on the government with the eventual promulgation of the Ordinance. 
Moreover, three respected medical associations of Pakistan had signed up as 
parties opposing the petition, and a group of influential SIUT physicians, 
pioneers of kidney transplantation in Pakistan, remained active and visible in 
all FSC hearings.17 In Pakistan, in the eyes of many, the practice of medicine 
remains a sacred profession with physicians commanding immense respect 
as God’s instruments on earth (Moazam 2000). In addition to this, with a 
strong Islamic legal tradition of recognising ahl al-ikhtisas (the “specialists”), 
jurists accept the authority of health professionals of repute in all matters 
pertaining to medical science and practice. Thus, it can be argued that the 
professional and ethical reputation of physicians appearing against the petition 
served in significant ways to determine the direction of the FSC discourse 
and the final decision.
 Clearly, the proceedings of the FSC cannot be reduced to a pristine 
“religious” debate between Muslim jurists and lawyers occurring in a vacuum, 
nor can the judges’ ruling be reduced to theoretical considerations of Scriptural 
interpretations and methodological approaches to the Sharia. The nature and 
substance of theological and legal debates have always occurred in the back-
ground of struggles for space, authority, and legitimacy between religious 
traditions and new, emerging political systems and the State. From the 
20th century onwards, this has been the case especially in Muslim countries 
escaping colonial rule where traditional Islamic legal structures exist in tension 
with Constitutions and elected parliaments, functioning civil and criminal 
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court systems, other spheres of authority, as well as demands of changing 
societies (Kelsay 2003). In the case of the FSC and the challenge to the trans-
plant Ordinance, it would seem that these factors as much as anything else 
helped to shape the form and content of the proceedings, calibrate the res-
ponses of the judges, and led to the unanimous dismissal of the petition.

Notes
1. Portions of the material in this article were presented at an invited lecture at the Ethical, 

Legal and Psychosocial Aspects of Organ Transplantation (ELPAT) Conference held in 
April 2010 in Rotterdam, The Netherlands.

2. This article limits itself to addressing Sharia Law within the Sunni legal tradition and 
does not discuss its equally rich counterpart in Shi’i thought.

3. Following his migration from Mecca to Medina in 622 C.E., Prophet Mohammed 
served both in the capacity of religious and spiritual guide as well as statesman and 
administrator. For elaboration of his dual role, see Rahman (1979: 14–28) and Kelsay 
(2003: 6–9).

4. Fazlur Rahman differentiates between the concepts of God’s divine Shara’a, literally the 
“path to water”, which is the ethical message of the Qur’an, and fiqh which developed 
later into a juristic science to discern the nature of this path Muslims must follow 
(Rahman 1979). He also analyses the concretisation of early “living Sunna” (customs 
and practices) of the Prophet and his companions into Hadith (recorded reports) 

 which assumed a determinative role in Imam Shafi’s system of jurisprudence.
5. According to Rahman, in the early years, the Qur’an and the Prophet’s Sunna were 

“creatively elaborated and interpreted” by Muslims to meet new social issues that arose 
with the spread of Islam, and in Hourani’s opinion, these two sources provided early 
Muslims with a form of “normative religious ethics”.

6. Muslims agree on the “five pillars” of Islam which are considered duties owed to God. 
These are belief in one God and Muhammad as His Prophet, daily prayers, fasting 
during the month of Ramadan, zakat (mandatory “wealth tax” for Sunnis), and the 
performance of Hajj if one can afford it.

7. The struggle against kidney tourism and institution of a national law criminalising 
such practices were led by the Sindh Institute of Urology and Transplantation (SIUT) 
in Karachi and its influential director Adibul Hassan Rizvi. For examples of the role 
played by the press in raising public awareness, see Stop This Heinous Kidney-Selling 
Racket, Daily Times, 24 May 2007, Pakistan; Ansari, A. (2007) Kidney Donor Has 

 the Worst of Both Worlds, Dawn, 10 July, Pakistan; and PMA [Pakistan Medical 
Association] Seeks Curbs on Illegal Organ Transplants, Dawn, 11 November 2006, 
Pakistan.

8. The Center of Biomedical Ethics and Culture (CBEC) in SIUT, inaugurated in 2004, 
is the only centre in Pakistan dedicated specifically to ethics related education and 
research relevant to the country (Fox and Swazey 2008: 265–81). Its objectives include 
raising public awareness about national issues through conferences and articles in the 
press. On the issue of kidney tourism, see Moazam, F. (2006) Organ(ised) Crime, 

 Dawn, 27 August, Pakistan.
9. The full text is available at <www.na.gov.pk/acts/act_2010/transplantation_human_

organs_act2010_170310.pdf>.
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10. Three female parliamentarians submitted a Private Members’ Bill in the National 
Assembly on 26 August 2008 seeking amendments in Ordinance clauses relating to 
criteria for live donors and impermissibility of monetary payment to donors. This 
was eventually withdrawn in January 2009 following counter lobbying in which SIUT 

 played a leading role.
11. Controversies around the FSC focus on the circumstances around its establishment 

(by a military dictator), appointment of judges at the discretion of the President, and 
the authority to demand removal of any law it deems to be against the Sharia. For 
many in Pakistan, rulings by the FSC related to personal and family laws have been 

 particularly detrimental to women. It has also been criticised recently by the legal 
fraternity as an unnecessary parallel judicial system encroaching on the powers of the 
high courts and the Supreme Court of Pakistan. See FSC Assumes Powers of High 
Courts and SC, Says Asma, Dawn, 2 January 2011, Karachi. Asma Jahangir is President, 
Supreme Court Bar Association, Pakistan.

12. The petitioner, a retired army colonel Mukhtar Hamid Shah, is the owner of a private 
hospital in Rawalpindi commonly known to undertake kidney transplants in foreigners 
prior to promulgation of the Ordinance. Kidney vendors we interviewed named this 
hospital among those to which villagers were directed to undergo nephrectomy for 
sums of money (Moazam, Zaman, and Jafarey 2009). The Society of Transplant and 

 Surgeons, Pakistan, of which Shah is president, has no internet contact or website.
13. Adibul Hassan Rizvi (the then President of the Transplantation Society of Pakistan) 

and Ali Anwar Naqvi from SIUT, and Farhat Moazam from CBEC were included 
by FSC as “experts”, and the Human Rights Commission of Pakistan was appointed 

 amicus curiae. The Pakistan Association of Urology Surgeons, Transplantation Society 
of Pakistan, and Pakistan Society of Nephrology requested and were permitted to join 
as parties in opposition to the petition.

14. Anthropologist Lawrence Rosen has studied Islamic Law and its application in con-
 temporary Moroccan courts over three decades. He argues that the Qur’an and the 

Prophet’s Sunna place great importance on covenants and contracts as “fundamental 
relational bonds among reasoning beings” and the maintenance of commitments as 
“central to moral stature” of humans.

15. Many Muslim scholars argue that the Qur’an is primarily a source of guidance for 
a just society and not a book of law. Similarly, Rahman believes the message of the 

 Sharia to be ethical and moral in nature and criticizes jurists for being “dusty dry 
literalists” concentrating on the letter of the law at the cost of the moral essence.

16. Among renowned Sunni Muslim jurists in the past who gave importance to inductive 
reasoning attentive to existing circumstances and social norms is the 14th century 
Maliki jurist Shatibi. He is known for using maslaha (public welfare) not as a secondary 
juristic tool but a primary principle together with the classical usul al-fiqh to achieve 
the maqasid (goals) of Sharia (Masud 1995: 117–20).

17. SIUT and its faculty and staff generate tremendous respect, and the director Adibul 
Hassan Rizvi is an iconic figure in Pakistan. The institution undertakes the largest 
number of transplants with living, related donors, and does so free of all costs to 
the patient. Rizvi was allowed by the judges to give a presentation (complete with 
PowerPoint slides) about kidney transplantation in Pakistan. An ethnographic study of 
the culture of this institution and its relationship to Pakistani society was published 

 as a book, Bioethics and Organ Transplantation in a Muslim Society (Moazam 2006).


