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Confi dentiality vis-à-vis HIV/AIDS 
and Other Related Issues: 
A Case Study in Light of 

Islamic Medical Jurisprudence1 

ABUL  FADL  MOHS IN  EBRAH IM

Case Scenario

A young South African Muslim became HIV-positive and did not inform his 
wife prior to their nikah (marriage). This man was working for an engineering 
company in a neighbouring country, namely Botswana, when he became ill 
with tuberculosis and was diagnosed with AIDS. This information was not 
disclosed to his 21-year-old wife, who was living with her parents-in-law in a 
middle-class suburb area of Johannesburg. He came back to South Africa on 
sick leave. His parents wanted them to start a family, but his wife thought it 
would be better to wait until he had recovered. However, she fell pregnant 
and came to know that her husband had full blown AIDS and the dangers 
it posed only when she was eight months pregnant and at that time he was 
seriously ill. Her husband died some three months after the baby was born 
and she went back to her parents’ home in Durban. Both of them, mother 
and baby, were HIV-positive and living at the mercy of others since her 
parents were old and on government pension.

Questions

1. If a Muslim doctor were to become aware that the young Muslim husband 
was HIV-positive, would it be necessary for him/her to breach the confiden-

 tiality of his/her patient and notify his spouse of her husband’s HIV status?
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2. What about HIV antibody testing prior to nikah for both the prospective 
husband and wife?

3. What options would the wife have had if she had known of the HIV status 
of her husband, prior to their nikah (marriage) or during the course of their 
marriage?

4. Since antiretroviral treatment is beyond the scope of the infected mother 
and baby, what type of charity could be used in order to procure the 

 necessary therapy for them?
5. How should Muslims interact with HIV/AIDS patients?

Introduction

Humankind has made tremendous strides towards enhancing the quality of 
life, yet we are faced with some serious challenges which threaten our very 
existence on this planet. Some of these challenges are the resurgence of malaria 
and the deadly Ebola fever on the African continent and the greatest scourge 
of all is the escalation of the human immunodeficiency virus (HIV) leading 
to acquired immunodeficiency syndrome (AIDS). It is alarming to note that 
since the first cases of AIDS were reported in 1981, infection with HIV has 
assumed pandemic proportions, resulting in 65 million people across the world 
succumbing to HIV infections, 25 million of whom have since died. In 2006, 
39.5 million people were living with HIV, of whom 4.3 million persons 
became newly infected with HIV. By the end of 2006, 2.9 million people 
died from AIDS.2 The status of HIV in South Africa is alarming,3 although 
to a lesser degree, Muslims across the globe too have been and are victims of 
this deadly disease.
 In what follows, all the questions which pertain to the case scenario are 
dealt with under different headings in light of Islamic Medical Jurisprudence.

Right to Privacy

In South Africa, every person has a right to privacy and it is important to 
note that HIV/AIDS is not a notifiable disease.4 Thus, it follows that HIV-
positive people cannot be forced to disclose their HIV status to anyone, 
except in rare instances. The Health Professionals Council of South Africa 
(HPCSA) has recommended that healthcare workers should not disclose the 
HIV status of an individual to third parties (including family, sexual partners 
and employers) unless the patient has provided informed consent (i.e., knows 
the consequences of their status being disclosed). However, the UN, World 
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Health Organization (WHO) and Health Professionals Council of South 
Africa (HPCSA) have initiated certain guidelines which do make provision 
for “disclosure without consent” especially when patients refuse to tell their 
partners that they are HIV-infected and there is a real risk of infecting their 
sexual partners.5

 Doctor and patient confidentiality is vital and devolves on trust. It is for 
this reason that the patient voluntarily facilitates the physician’s access to 
private information in full trust that it will not be divulged to others. It is 
within this realm of trust that the patient musters confidence to make available 
sufficient information to the physician allowing for proper examination and 
diagnosis. Even in routine hospital practice, a number of personnel have 
access to private information and all are required to keep such information 
confidential.6 It is important to note that the Muslim doctor too is expected 
not to disclose patient information as the Noble Qur’an describes believers to 
be those “who faithfully observe their trusts and their covenants” (Al-Mu’minun, 
23:8). Moreover, the preservation of confidentiality is part of the doctor-
patient contract and fulfilling a contract in Islam is deemed an obligation.
 However, bearing in mind that the Noble Qur’an categorically states 
“Whoever saves a life it is as if he has saved the lives of all humankind” 

(Al-Ma’idah, 5:3), the onus therefore rests entirely on the Muslim doctor to 
weigh the rule of confidentiality against the possible infection and death of 
not only the wife of the HIV-positive husband but also possible children 
who may be born out of their marriage subsequent to either of them being 
infected. Moreover, the legal maxim of al-darurat (i.e, necessity) justifies the 
doctor to breach confidentiality on the basis that necessity within the context 
of Islamic Jurisprudence sanctions a Muslim to commit an otherwise legally 
prohibited act for the sake of preservation of any of the Five Purposes of the 
Shari`ah, namely, religion (al-din), life (al-nafs), progeny (al-nasl  ), property 
(al-mal   ) and intellect (al-`aql   ). Hence, al-daruratu tubihu al-mahdhurat 
(necessity renders the prohibited permissible) justifies the doctor’s breach of 
confidentiality to save the life of the spouse and potential children.
 Furthermore, mention ought to be made that the Islamic Organization for 
Medical Sciences, Kuwait, in collaboration with the Kuwait Ministry of Health, 
the Jeddah Islamic Fiqh Council and the World Health Organization’s East 
Mediterranean Regional Office, held its Seventh Islamic Medical Seminar on 
the theme “AIDS -Related Social Problems — An Islamic Perspective” in Kuwait 
from 6–8 December 2006. At the end of that seminar, Muslim jurists resolved 
that the intentional transmission of HIV contravenes Islamic norm and such 
action was to be regarded as a sin as well as a legal offence punishable to the 

C o n f i d e n t i a l i t y  v i s - à - v i s  H I V / A I D S  a n d  O t h e r  R e l a t e d  I s s u e s   A b u l  F a d l  M o h s i n  E b r a h i m



A s i a n  B i o e t h i c s  R e v i e w  D e c e m b e r  2 0 1 1  Vo l u m e  3 ,  I s s u e  4

336

proportion of his/her action on the individuals and society as a whole. The 
following punishments would be applicable:7

(a) If the intention is to spread the disease among a wider section of the 
community, the punishment would be in conformity with the following 
Qur’anic injunction: “The punishment of those who wage war against Allah 
and His Apostle, and strive with might and main for mischief through 
the land is: execution, or crucifixion, or the cutting off of hands and 
feet from opposite sides or exile from the land: That is their disgrace in 

 this world, and a heavy punishment in the Hereafter” (Al-Ma’idah, 5:36).
(b) If an HIV-positive person sexually assaults another person with the inten-
 tion of infecting that person and that person eventually dies of full-blown 

AIDS, then the death penalty would be effected upon the perpetrator of 
 that particular crime.
(c) In the event that the victim of the sexual assault contracts HIV, but does 

not die in the near future, then the qadi (Muslim judge) would exercise 
his discretion in imposing a deterrent punishment upon the aggressor. 
Eventually when the victim dies, his/her heirs would have the right to 
demand a ransom.

(d) If the aggressor intended to target a specific person for the transmission 
of HIV, but somehow that person is not infected, then it would be left to 
the qadi to impose a deterrent penalty upon the aggressor.

HIV Antibody Testing before NIKAH (Islamic Marriage 
Contracted) is Ef fected

It would be perfectly in order for a Muslim male and female to be tested for 
HIV antibody prior to entering into the Islamic marriage contract on the basis 
of the legal maxim, namely, al-maslahah (public good), bearing in mind that 
the main avenue for the transmission of HIV is through sexual intercourse.8 
But those requesting for this test ought to be made aware that the HIV 
antibody test does not detect HIV directly but looks for antibodies to HIV. 
It is also equally important to note that there is a window period of about 
four to six weeks between the onset of HIV infection and the appearance of 
detectable antibodies to the virus. Antibodies are produced from about three 
weeks after infection and usually become detectable by four to six weeks after 
infection. It would therefore be preferable for Muslims who have disobeyed 
the commandment of Allah I and indulged in illicit sexual relations (prior to 
marriage) to have the test done after three months for mostly everyone who 
is infected with HIV (99%) will have antibodies detected by three months 
after being infected.9
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Wife-to-be/Wifeʼs Options

In the event that the husband-to-be is found to be HIV-positive, the wife-
to-be may either choose to go on with the marriage or abandon the idea 
altogether. However, if the uninfected person resolves to go on with the 
marriage with her infected husband-to-be, then they must use a condom 
during sexual relations after marriage so as to reduce the risk of infecting the 
wife and to frustrate pregnancy. Taking cognizance of the fact that condom 
use mishaps may result in pregnancy, it is the view of the writer of this 
article that if either or both partners are HIV-positive, then they could even 
resort to being sterilised to prevent pregnancy from occurring due to the fact 
that HIV can most certainly be transmitted from mother to baby, especially 
during pregnancy and natural delivery. The legal maxim, namely, ikhtiyar 
akhaffa dararayn (i.e., choosing the lesser of two evils), would justify their 
being sterilised to protect them from having an offspring who would be at 
risk of contracting HIV, safeguarding them from having to care for another 
HIV-infected being.
 In the above case scenario, no mention is made of the manner in which 
the husband contracted HIV/AIDS. There are basically three avenues by which 
the husband may have run the risk of being infected with HIV: (a) infidelity; 
(b) sharing of infected needles if he was a drug addict; and (c) transfusion 
with contaminated blood. Illicit sexual intercourse and indulging in drugs 
are both censured by Islam. Therefore, if the wife had become aware of the 
husband’s HIV status either by having committed adultery or having shared 
contaminated needles with other drug users, she would have had the option 
to have their marriage annulled.10 It is necessary to point out that adultery 
is grounds for divorce, irrespective whether the unfaithful partner is infected 
with HIV or not.
 However, if her husband had contracted HIV through blood transfusion, 
she would have the option to stay within the marriage or to opt out of it. If 
she were to choose to save their marriage, then they would have to take all 
precautionary measures when engaging in marital relations so that the wife 
would be protected from contracting the virus.

Right to be Treated

In the above case scenario, mention is made of the fact that both the mother 
and baby were living at the mercy of others, implying that the mother was in 
financial difficulty. It would be wrong to deny them access to medical care 
due to financial constraints and it would be perfectly in order for Muslims to 
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give both the mother and baby all the moral and financial support to be in a 
position to gain access to antiretroviral treatment (ART). This can be inferred 
from the following Hadith:

The believers, in their love and sympathy for one another are like one body; 
when one part of it is affected with pain, the whole of it responds in terms 
of wakefulness and fever.11

A pertinent question that may be asked is whether zakat (compulsory charity) 
could be given to them so that they may have access to ART. According to 
the Noble Qur’an (AI-Tawbah, 9:60), there are eight categories of people who 
may benefit from zakat and they are as follows: (a) the poor; (b) the needy; 
(c) those employed to administer (the funds); (d) those whose hearts have 
been recently reconciled; (e) those in bondage (including prisoners of war); 
(f ) those in debt; (g) those who are in the way of Allah I; and (h) the way-
farers. The mother and baby in the above case scenario definitely fall within 
categories (a) and (b) and qualify them to receive zakat so that they may be 
able to defray their medical expenses. Assisting them to gain access to ART 
would considerably enhance their quality of life, and moreover, enable the 
mother to observe the fara’id (obligatory acts of worship).

Interaction with HIV/AIDS Patients

HIV-positive and AIDS patients should not be ostracised or rejected. The 
Noble Qur’an states:

Let not the hatred of others cause you to sway to injustice (Al-Ma’idah, 
5 : 9).

 In other words, Muslims must acknowledge the fact that irrespective of 
how HIV was contracted, these patients need the loving care of their family 
members and the people around them.
 Sayyiduna Muhammad ρ encouraged Muslims to visit the sick and to pray 
for them. This equally applies to HIV/AIDS patients. On visiting them, 
Muslims should address them with the same words as they would when 
visiting any other patient: “Do not worry, Allah willing, (your sickness) will 
be an expiation of your sins”.12 Even the du`a’ (supplication) that they would 
make for them would be the same as that which they would make for any 
other sick patient: “Take away the disease O Lord of the people! Cure him/
her as You are the One Who cures. There is no cure but Yours, a cure that 
leaves no disease”.13
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Conclusion

Individuals ought to be made aware of the fact that in most cases, it would 
be due to their irresponsible behaviour that could make them susceptible to 
contracting HIV/AIDS. The Noble Qur’an warns:

And do not destroy yourselves, for indeed Allah has been to you Most 
Merciful (AI-Nisa’, 4:29)

Sayyiduna Muhammad ρ, in an attempt to remind us not to voluntarily expose 
our body to any type of injury or harm, states:

… Your body has a right over you …14

What a tragedy that the vast majority of people who are actively involved in 
the mammoth fight against HIV/AIDS overlook the fact that HIV/AIDS is 
also an ethical and moral problem. In view of the fact that the main avenue 
for the spread of HIV/AIDS is through secretions of the sexual organs, it 
is imperative, therefore, that the focus should be on sexual activity and its 
regulation thereof. While Islam recognises that carnal passion is inherent in 
every human, it sanctions its fulfilment only within the confines of marriage. 
Adultery, fornication and same-sex sexual relations are all regarded as crimes 
and the punitive laws of Islam are enforced upon the perpetrators of such 
crimes.
 The Noble Qur’an censures the intake of khamr 15 (intoxicants which incor-
porate both alcoholic drinks and drugs), thus closing the avenue for the 
transmission of HIV by sharing contaminated syringes.
 While doctors have the duty not to breach the confidentiality of their 
patients, this prerogative can be compromised if the diseases that their patients 
are suffering from may adversely impact the health and life of their spouses.
 Marriage is supposed to be entered into in full trust of the contracting 
couple; however, with the high incidence of HIV in the world today, it would 
be in the interests of all contracting couples to go for HIV antibody testing 
so that they may safeguard themselves from contracting this deadly virus from 
unscrupulous matrimonial partners.
 The wife-to-be or the wife has the option either to go on with the marriage 
or not in the event that they find out that her husband-to-be or husband 
is HIV-positive. If she chooses to go ahead with the marriage and stay in 
the marriage, then every precaution must be taken to safeguard herself from 
contracting HIV by ensuring condom use during intimate sexual relations.
 It is imperative to facilitate HIV-positive patients to have access to anti-
retroviral treatment and use zakat to procure such treatment for them if they 
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are in financial difficulty. Such treatment may enhance their quality of life 
and may allow them to be in a position to observe the obligatory acts of 
worship with ease.
 Finally, every step ought to be taken to keep cordial relations with HIV/
AIDS patients and to counsel them and make them turn towards Allah 
Almighty and make their peace with their Creator. Let the Creator be their 
Judge and it is important that Muslims be non-judgemental while discharging 
moral support and financial support to them.
 While it may be true that a HIV-positive pregnant woman who is on ART 
lessens the risk of her transmitting the disease to her baby, some Muslim 
jurists are of the view that it would be permissible for her to opt for an 
abortion during the very early stage of pregnancy, during the first 40 days 
of falling pregnant.16 Justification for this would be on two counts: (a) in 
consideration for the mother’s health; and (b) averting the potential risk of 
transmission of HIV to the foetus. However, it is the view of the writer of 
this article that it would be more plausible for the HIV- positive woman to 
make use of contraceptive devices or to opt for sterilisation in order to safe-
guard herself from falling pregnant altogether.
 It would be unbecoming of Muslims to discriminate against their counter-
parts who are HIV -positive. They are duty-bound to visit them and to pray 
for them, and even to assist them financially for their ART. Above all, they 
should remind them that Allah I is Most Forgiving, encourage them to 
strengthen their bond with their Creator and to seek inner peace through 
sincere repentance.
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