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Reconciling the Freedom of Scientifi c 
Inquiry and the Group Interests of 

Indigenous Peoples in Genetic Research:
Article 21 of Taiwan’s Indigenous Peoples 

Basic Act as an Experiment

CHEN  CHUNG- L IN

Introduction

The revolution in genetic research has triggered new tension between indigenous 
peoples and scientists. Much genetic research has targeted racially- or ethnically-
categorised populations for scientific reasons.1  Against this backdrop, commu-
nity members and commentators have worried about the group harm that may 
stem from the research.2  In particular, the genetic research involving indigenous 
peoples, often regarded as the most vulnerable populations, has drawn the 
most concern. While many related problems can be solved by enhancing the 
mechanisms of informed consent and IRBs, commentators have questioned the 
sufficiency of the existing mechanisms to protect certain group interests that 
are at stake.
 To safeguard the group interests of communities, commentators have pro-
posed the concept of “community engagement” or “community review”. The 
term “community engagement” represents “various approaches to involving 
study populations in the evaluation of genetic research”.3  In particular, many 
commentators in the field have supported or advocated the idea that researchers 
should obtain the informed consent of the study community before sampling,4  
although many other commentators have questioned or even opposed this ap-
proach.5  This specific type of community engagement, community consent, has 
attracted the most attention. Yet, it is notable that the concept of community 
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engagement is broad enough to include various forms, including the following 
four: (1) community dialogue, where researchers discuss their research with 
community members but do not engage a representative sample of community 
members; (2) community consultation, where researchers formally consult a 
representative subset of community members or organisations; (3) community 
consent, where researchers obtain collective permission from the study group as 
a whole in addition to consent from individual participants; and (4) commu-
nity partnership, where community members are made partners in research and 
help to design and implement the study.6 

 Constructing an ideal mechanism of community engagement should account 
for various involved interests. In this paper, I intend to present the conflict 
between the two major involved values, the group interests of indigenous 
peoples and the freedom of scientific inquiry. Different from most formulations 
of the current discussion which approach the issue only from the perspective 
of bioethics, this paper addresses the role of law. Legal norms provide stronger 
effects in advancing protected interests than ethical norms; however, law, as a 
state action, falls under constitutional constraints. Therefore, bringing a certain 
form of community engagement into the law can more effectively promote 
involved interests that community engagement protects, but at the same time, 
necessitates much caution on the additional issue of constitutionality.
 Based on observations of Article 21 of Taiwan’s Indigenous Peoples Basic 
Act, including observations of the article’s functions in practice, this paper 
argues that declaring the idea of community engagement in legislation either 
with a less sharp bite or with a more flexible set of requirements may promote 
respect for indigenous peoples, and at the same time, may preclude or weaken 
constitutional challenges to the legislation. I will lay out my overall argument 
in three parts. Part I presents a theoretical exploration concerning competing 
interests in the context of genetic research involving indigenous peoples, and 
subsequently, indicates a rough legislative direction that may strike a balance 
between the two major interests. Part II then describes related provisions in 
Taiwan’s Constitution, Article 21 of Taiwan’s Indigenous Peoples Basic Act, and 
the Karalan saliva incident to show an example of possible legislation and how 
the legislation might work in action. Lastly, Part III reaches the main argument 
of this article, i.e., establishing specific but flexible requirements for community 
engagement, by analysing Article 21 of Taiwan’s Indigenous Peoples Basic Act.
 This paper intends to participate in the debate over community engagement 
in genetic research involving indigenous peoples, and therefore, confines its 
discussion only to the context of genetic research. Different research contexts 
may have different characteristics and demand different considerations. For 
example, commentators have identified certain collective risks to indigenous 
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peoples in the context of genetic research, but those risks are not necessarily 
present in other types of research or in other activities. For another example, 
disagreement may occur between indigenous peoples and researchers in terms 
of research hypotheses and conclusions in the context of genetic research, but 
the disagreement concerning research content is less likely to occur in other 
types of research or in other activities. Therefore, to avoid arbitrarily jumping 
to inadequate conclusions, this paper does not extend its analysis and argu-
ments to contexts beyond the scope of the current debate. Nevertheless, I 
believe that the insights provided by this paper would not only contribute to 
the deliberation concerning genetic research involving indigenous peoples, but 
also have the potential to benefit discussion surrounding community engage-
ment in general.

Balancing Competing Interests in the Context of 
Genetic Research Involving Indigenous Peoples

Several compelling interests are implicated in genetic research involving indi-
genous peoples. Often, those interests go in different directions. The most 
prominent relationship is the clash between the freedom of scientific inquiry 
and the group interests of indigenous peoples.7  On the one hand, the signifi-
cance of free scientific inquiry instructs the government to make research as 
free as possible. The freedom of scientific inquiry plays an essential part in the 
encouragement and protection of the primacy of personal conviction.8  More-
over, the freedom of scientific inquiry serves to advance human knowledge, 
and subsequently, benefits the public.9  Therefore, it is necessary to preserve 
this freedom not only for the personal sake of researchers, but also for the 
general good of society. On the other hand, genetic research may pose collective 
risks to indigenous peoples.10  While interests of individual participants have 
been addressed by the existing mechanisms of informed consent and IRBs, 
group interests of indigenous peoples may demand additional mechanisms to 
protect. Especially, indigenous peoples, in Taiwan and around the world, are 
often the populations suffering significant disadvantages. The welfare of indi-
genous peoples is therefore in particular need of governmental efforts on pro-
moting their interests.11  Because the determination of the best interests of 
indigenous peoples should respect the voices of indigenous peoples themselves, 
the protective mechanisms should involve the study community to a degree.
 When formulating the law regulating research, the legislature will have to 
strike a balance between the two important values. On the one hand, establishing 
stronger mechanisms of community engagement may better serve the group 
interests of indigenous peoples. On the other hand, a high-standard requirement 
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of community engagement may impose an undue burden on the freedom of 
scientific inquiry. As a result, legislatures should consider incorporating some 
types of community engagement mechanisms to secure the respect for indigenous 
peoples, but at the same time, avoid adopting the community-engagement 
mechanisms that pose unreasonable burdens on free scientific inquiry.
 For example, a certain mechanism of community consultation is a reasonable 
choice. Community consultation, by definition, encompasses the involvement of 
a representative subset of community members or organisations, but does not 
require collective permission from the community. Therefore, the mechanism 
has the potential to look after both competing interests.
 In a prior article, I have proposed a specific form of community engagement12  
and that proposal is another good example of a balanced mechanism. Roughly 
stated, my proposal is to include members of indigenous peoples as well as 
related experts into IRBs, as IRB members, and in certain circumstances, to 
initiate an external Community Advisory Board. By recruiting members of 
indigenous peoples and experts of indigenous cultures, IRBs would be better 
equipped to weigh the potential harms to indigenous peoples. Furthermore, in 
cases that raise highly sensitive issues, IRBs may further order the establishment 
of an external Community Advisory Board,13  which should consist of repre-
sentative members of different levels of communities and experts on indigenous 
peoples and shoulder the responsibility to evaluate the risks and views of 
communities. By including members of different levels of communities and 
experts on indigenous peoples, the mechanism of Community Advisory Boards 
may overcome the “nesting” problem.14  IRBs then take the reports provided 
by Community Advisory Boards into consideration when rendering a decision. 
This proposed framework takes advantage of the factors that IRB members 
are from diverse backgrounds and are trained to know their functions and 
limitations, and that the IRB review requires a deliberative process. Therefore, 
the framework has a better chance to sufficiently satisfy the interests of dif-
ferent levels of communities as well as to preserve the freedom of scientific 
inquiry than the existing community-engagement proposals,15  which only bridge 
the gap between researchers and a single so-called study community.
 On the other hand, making community consent a legal requirement may 
result in excessive burdens on the freedom of scientific inquiry. Commentators 
have questioned community consent for other reasons as well.16  Rather than 
examine the validity of those reasons, this paper analyses the issue from 
another angle, the perspective of the freedom of scientific inquiry. The problem 
concerning free scientific inquiry arises from the fact that the requirement of 
community consent grants certain people (a study community) an unlimited 
veto power over research projects. The representative organisation of the study 
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population may disapprove of a research project for a content-based reason, such 
as inconsistency between a hypothesis of the project and traditional indigenous 
understanding, even if researchers and some individual members of the study 
population desire to verify the hypothesis. A statute that supports this veto 
in any way would be adopting one viewpoint and oppressing the other. Such 
a statute is a content-based regulation since community approval is required 
because of fear of the effects produced by the information or ideas that the 
research project may deliver.17 

 According to the jurisprudence of free expression and the practice of judicial 
review, when a law imposes content-based restrictions on speech, in general, 
strict scrutiny applies;18  that is, in order to survive judicial review, the restric-
tion must be justified by a compelling interest and the means adopted by 
the law must be narrowly tailored to achieve that interest.19  Invoking this 
heightened scrutiny results from the idea that a government should not impose 
its viewpoints on the people,20  and subsequently, that governmental regulation 
targeting the content of speech bears a presumption against its constitutional 
validity. Accordingly, making community consent a legal requirement would 
trigger strict scrutiny, and therefore, is highly suspicious. In particular, govern-
mental granting of unlimited veto power to study communities has the poten-
tial to block all kinds of research, including those causing no harm, and thus, 
is definitely not a “narrowly tailored” means. Worse yet, before research and 
publication are even conducted, reviewing and then rejecting a research project 
based on the content of the project (such as the hypothesis of the project) 
constitutes a prior restraint on freedom of expression. And the US Supreme 
Court has established that prior restraints of expression bear “a heavy presump-
tion against its constitutional validity”.21  The exception to this rule against 
prior restraints is narrow; prior restraints are justified only when, in Justice 
Stewart’s words, the idea or expression “will surely result in direct, immediate, 
and irreparable damage to our Nation or its people”.22  Research rarely has such 
outcomes. Therefore, community consent, a prior restraint constraining all 
research projects, would not stand much of a chance to survive a constitutional 
challenge.
 In summary, when enacting laws regulating genetic research involving indi-
genous peoples, legislatures have to take into account the values of both the 
freedom of scientific inquiry and the group interests of indigenous peoples. To 
be precise, legislatures should consider incorporating some kinds of community-
engagement mechanisms but avoid adopting the community-engagement 
mechanisms that pose an undue burden on free scientific inquiry. A well-
designed community consultation is a proper legislative choice. By contrast, a 
law commanding community consent may be constitutionally problematic. The 
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next section will present Taiwan’s Indigenous Peoples Basic Act as an example 
of possible legislation and how it might work in action.

Article 21 of Taiwanʼs Indigenous Peoples Basic Act 
and Its Ef fects

Taiwan’s Constitutional Mandates Regarding the Freedom of 
Scientific Inquiry and the Welfare of Indigenous Peoples

Before going into detail about Taiwan’s Indigenous Peoples Basic Act, it is worth 
noting that Taiwan’s Constitution protects both the freedom of scientific inquiry 
and the welfare of indigenous peoples. In other words, it is a constitutional 
imperative that the State shall take care of both interests and strike a balance 
when attempting to protect either of them.
 First, as noted, the freedom of scientific inquiry is a constitutional right to 
be considered in this context. In Taiwan, the Constitution does not explicitly 
declare a freedom of scientific inquiry. However, the provision of the freedom 
of expression, Article 11 of the Constitution, does cover academic freedom;23  
further, in Interpretation No. 380, Taiwan’s Constitutional Court ruled that 
academic freedom comprises the freedoms of research, teaching, and learning.24  
Accordingly, in Taiwan, the freedom of scientific inquiry is a member of the 
family of the freedoms of expression. This way of thinking is similar to the 
understanding in the United States that the freedom of scientific inquiry finds 
its grounds in the First Amendment.25  This position is theoretically reasonable 
because the freedom of expression values various means and occasions of expres-
sion, including academic expression, and values not only the freedom to make 
an expression, but also the freedom to undertake the elemental activities that 
are critical to producing such expressions. Thus, the freedom of expression 
protects not only academic expression but also the execution of research pro-
cesses such as topic selection, idea development, data collection, and hypothesis 
testing.26  In summary, through the provision of the freedom of expression, the 
constitution does protect the freedom of scientific inquiry.
 Second, Taiwan’s Constitution also mandates that the government protect 
the group interests of indigenous peoples. The Tenth Amendment of the Con-
stitution includes the following statements:

(Paragraph 11) The State affirms cultural pluralism and shall actively preserve 
and foster the development of aboriginal languages and cultures.

(Paragraph 12) The State shall, in accordance with the will of the ethnic 
groups, safeguard the status and political participation of the aborigines. 
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The State shall also guarantee and provide assistance and encouragement 
for aboriginal education, culture, transportation, water conservation, health 
and medical care, economic activity, land, and social welfare. Measures for 
this shall be established by law. The same protection and assistance shall be 
given to the people of the Penghu, Kinmen, and Matsu areas.

These provisions in the Tenth Amendment announce a special constitutional 
policy wherein the State shall make extra efforts to take care of indigenous 
peoples. It follows that where the group interests of indigenous peoples appear, 
the State is obligated to take action to safeguard those interests.27 

Article 21 of Taiwan’s Indigenous Peoples Basic Act

Article 21 of the Indigenous Peoples Basic Act presents an embodiment of 
the Tenth Amendment of the Constitution. As described earlier, the Tenth 
Amendment mandates that the State shall provide extra protection and assis-
tance to indigenous peoples. To fulfil this duty, the Legislative Yuan (Congress) 
enacted the Indigenous Peoples Basic Act as a first step. As a basic law, the 
Indigenous Peoples Basic Act does not include detailed regulations; rather, it 
provides only abstract, general guidance for efforts to embody constitutional 
instruction. With respect to the issue at hand, Paragraph 1, Article 21 of the 
Act mandates that “[g]overnments or private persons who conduct land develop-
ment, resource exploitation, ecological conservation, and academic research 
in the land of indigenous peoples shall consult with the indigenous peoples 
and obtain their consent or participation. The indigenous peoples could share 
related benefits”.28  Therefore, in addition to obtaining informed consent from 
individual participants as required by universally-accepted ethical rules, re-
searchers who intend to collect human biological samples within the lands of 
indigenous peoples should acquire group consent or participation.
 Clarifying the following points will help clarify the meanings in this provi-
sion. First, the provision appears to rest on the idea that the State should 
recognise some extent of territorial authority of indigenous peoples rather than 
to serve to eliminate potential harms to indigenous peoples. Any research — even 
if it does not involve an indigenous people — that takes place in the land of 
indigenous peoples has to comply with the requirement. In contrast, genetic 
research that is conducted outside the land of indigenous peoples is not bound 
by the requirement, even if the research targets indigenous peoples. Second, 
acquiring consent is not the only choice; either consent or participation meets 
the requirement. The strictness of the provision’s restrictions depends on how 
we construe the term “participation”. It is not a stretch to interpret the term 
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as presenting a higher standard than consent, while it is also reasonable to 
interpret the term as presenting a low threshold under which various types of 
community engagement meet the requirement.29  Third, the Indigenous Peoples 
Basic Act includes no enforcement provision insofar as the act is a basic one 
that declares abstract policies and that calls for subsequent legislation and 
regulations to render more practical the act’s content and effects. As a result, 
when private researchers fail to comply with the provision, indigenous peoples 
have no effective law enforcement tool at hand, though indigenous peoples in 
practice may appeal to forces other than courts.
 The second point above demands further attention. How should courts 
construe the term “participation” in this provision? I suggest that courts should 
take into account constitutional values of the freedom of scientific inquiry 
when determining this ambiguous concept. The first possibility is to interpret 
“participation” as something “more than consent”, such as the establishment 
of a partnership with indigenous peoples. However, this interpretation would 
cause serious concerns. As argued in the last section, a law requiring commu-
nity consent is likely to be unconstitutional for its excessive burden on the 
freedom of scientific inquiry. Interpreting “participation” as something more 
than consent would suffer the same problem of unconstitutionality. Another 
choice is to interpret the concept of “participation” as a broad one that covers 
various forms of community engagement. By integrating into the scope of the 
law less formal types of community engagement, this interpretation creates 
more breathing room for the freedom of scientific inquiry. Some might argue 
that the first interpretation is smoother than the second one in terms of 
textualism because the second one is confronted with the question why the 
provision requires both “consulting with the indigenous peoples” and “obtaining 
their participation”, which are not completely distinguishable from each other 
if courts adopt the second interpretation. I acknowledge the trouble arising 
from the second interpretation. However, for ensuring the provision in line 
with the constitutional value of free inquiry, I remain convinced that courts 
should construe the provision broadly and allow various forms of community 
engagement.30 

 The struggle above has exposed the imperfection of Article 21. The problem 
originates from the fact that the provision regulates many different types of 
behaviors according to a single set of rules. The governed behaviors include 
land development, resource exploitation, ecological conservation, and academic 
research, which differ from one another regarding not only their respective 
natures, but also the legal response appropriate to each one. For instance, 
community consent is probably an appropriate safeguard in the context where 
governments or companies intend to mine dolomite or develop industrial parks 
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on the lands of indigenous peoples, but community consent might not be a 
balanced mechanism in the context of academic research or at least certain types 
of academic research because of its burden on free inquiry. The legislature should 
design tailored regulations for the various types of behaviors respectively, rather 
than simply utilise a single set of rules. In terms of genetic research, I suggest 
that the legislature remove “consent” and reconsider the wordings “consulting 
with the indigenous peoples” and “obtaining their participation” together.

The Karalan Saliva Incident and the Role of Article 21

The Karalan saliva incident has vividly exemplified the conflict in genetic re-
search involving indigenous peoples and the practice of the Indigenous Peoples 
Basic Act.
 In January 2007, a research team of the Mackay Memorial Hospital collected 
saliva samples from 29 Karalan people for a research project sponsored by the 
National Science Council, Executive Yuan. The research was intended to trace 
the relationships between Taiwan’s indigenous peoples and ethnic groups in 
South Asia and the Asian continent.31 

 Controversy then arose. In March 2007, the Karalan Development Associa-
tion filed complaints with the National Science Council and the Council of 
Indigenous Peoples. Although the research team alleged that they had consulted 
with tribe elders and leaders and had obtained individual consent from every 
participant, the Karalan Development Association accused the team of having 
failed to offer sufficient information, particularly because of translation problems, 
and of having failed to gain consent from the tribal council, in violation of the 
Indigenous Peoples Basic Act.32 

 Owing to the controversy, in April 2007, the research team publicly destroyed 
those saliva samples. In August, the Academic Ethics Committee of the National 
Science Council ruled that the behaviors of the principal investigator were 
flawed. According to a newspaper report, the Committee criticised the research 
team for having failed to sufficiently and clearly inform the sample providers 
and for having failed to obtain consent from the tribal council.33 

 The Indigenous Peoples Basic Act played a considerable role in the develop-
ment of the incident. A major claim of the Karalan Development Association 
was that researchers should have asked for consent from the tribal council as 
required by Article 21 of Taiwan’s Indigenous Peoples Basic Act. In this regard, 
Article 21 affected the case at least in the way that it helped attract public 
attention to the case and to related issues. The incident might have ended up 
differently had the provision not existed.
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Legislative Suggestions: Specif ic but Flexible Requirements 
of Community Engagement

From the perspective of competing values discussed in the earlier chapter, Article 
21 of Taiwan’s Indigenous Peoples Basic Act appears to present an acceptable 
balance. Although the legislature — when it formulated Article 21 — was 
probably unaware of the controversy that would later arise from genetic re-
search involving indigenous peoples, the provision — if courts adequately 
construed it — may serve to guarantee both of the constitutional values.
 On the one hand, Article 21 actually empowers indigenous peoples in re-
search activities and therefore implements the constitutional mandate regarding 
protection of indigenous peoples. As shown earlier, although the Indigenous 
Peoples Basic Act lacks direct legal power, it does have practical effects. When 
researchers fail to meet the requirements, indigenous peoples may resort to the 
mass media, which attracts substantial public attention. In the Karalan saliva 
incident, the fact that the research team destroyed the saliva samples before 
the Academic Ethics Committee made any decision reveals that the public 
pressure was powerful enough to convince the researchers to give up the pro-
ject. In consideration of its practical effects, the provision subtly changed 
the power relationship between indigenous peoples and researchers. This case 
constitutes vivid evidence that the law, even if symbolic, may have substantive 
practical effects.34 

 On the other hand, Article 21 does not legally greatly burden research and 
leaves room for decisive researchers to insist on conducting their experiments. 
As a result, the provision might escape challenges to its constitutionality — 
specifically, challenges that the provision unconstitutionally restricts the free-
dom of scientific inquiry. Because the provision imposes no legal sanction, 
researchers who receive no government funding may ignore the requirement 
with impunity.35  Moreover, participation, in addition to consent, of indi-
genous peoples satisfies the requirement. As a result, researchers who extend 
a degree of participation to study populations, even without obtaining formal 
approval from the populations, might successfully persuade courts that the 
research did not violate the Indigenous Peoples Basic Act. Of course, the result 
depends on what interpretation courts adopt. As I argue in previous section, 
courts should interpret the term “participation” broadly to cover various types 
of community engagement to comply with the constitutional value of free 
expression.
 Based on the observation above, this paper argues that legislatures should 
establish a specific but flexible requirement of community engagement to em-
power indigenous peoples and at the same time look after the value of free 

R e c o n c i l i n g  t h e  F r e e d o m  o f  S c i e n t i f i c  I n q u i r y   C h e n  C h u n g - L i n



A s i a n  B i o e t h i c s  R e v i e w  D e c e m b e r  2 0 1 0  Vo l u m e  2 ,  I s s u e  4

268

scientific inquiry. Genetic research is not necessarily a zero-sum game in which 
only one party, indigenous peoples or genetics researchers, wins. Through ana-
lysing Article 21 and its practice, this paper has showed that a balance is pos-
sible. It does not mean that Article 21 is a perfect model. Quite the opposite; 
I have indicated its defects and urge revision. Yet, its problems do not prevent 
it from being a vivid illustration that legislative establishment of specific but 
flexible requirements of community engagement may reach a balance point by 
looking after the interests of both sides.

Conclusion

In the context of genetic research involving indigenous peoples, two competing 
values clash with each other. The constitutional protections safeguarding the 
freedom of scientific inquiry require the government to preserve as much freedom 
as possible for research. On the other hand, the spirit of the Tenth Amendment 
of Taiwan’s Constitution urges the government to pay particular attention to 
protections safeguarding indigenous peoples. Thus, a law that might intervene 
in genetic research involving indigenous peoples will have to carefully balance 
these two important values.
 Article 21 of Taiwan’s Indigenous Peoples Basic Act, properly construed, could 
exemplify this balance. On the one hand, the article actually empowers indi-
genous peoples in research activities, and therefore, implements the constitu-
tional mandate regarding protections safeguarding indigenous peoples. On the 
other hand, the article places no significant legal burden on research and leaves 
room for decisive researchers to conduct their research without legal encum-
brances, as long as courts interpret the article in ways that preserve the value 
of free speech. The article contains defects and leaves certain problems un-
resolved. Future research should focus on minimising or eliminating these im-
perfections. Yet, the article at the very least has presented an acceptable balance 
on which we can build.
 In conclusion, by presenting and analysing the practical applications of 
Article 21 of Taiwan’s Indigenous Peoples Basic Act, this paper has uncovered 
evidence supporting the assertion that community-engagement legislation with 
fewer teeth and greater flexibility may promote respect for indigenous peoples, 
and at the same time, avoid placing an excessive burden on the freedom of 
scientific inquiry. By establishing specific but flexible requirements for com-
munity engagement, a law may facilitate further understanding between 
indigenous peoples and researchers, and prompt mutual respect for the concerns 
and viewpoints from both sides.
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