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Comment on Euthanasia Reviewed

RENATO  MANALOTO

Prof. María Casado’s Euthanasia Reviewed proposes as Spain’s legislation on 
end-of-life the introduction of assisted suicide carried out by the patient and 
physician or a close relative, and bases this change on the concepts of respect 
for persons and solidarity which are recognised and guaranteed by the Spanish 
Constitution and Criminal Code.
 This proposed legal reform aims to be a response to the call for aligning 
Spain’s current policies on end-of life with secular laws.
 In doing so, Prof. Casado has identified the laws, examined the hierarchy of 
rights under the Spanish Constitution and the Criminal Code, investigated the 
issues on voluntary and involuntary euthanasia, analysed a real case on euthanasia 
such as that of Ramon Sampedro, examined the sufferings of patients, and 
related the fundamental rights of suffering patients to respect for persons and 
solidarity which are recognised and guaranteed under the Spanish Constitution 
and Criminal Code.
 Spanish laws, according to Dr Casado’s analysis, are univocal rather than 
equivocal. While they recognise and guarantee the right to life which asserts 
the sanctity or inviolability of life that should never be deliberately brought 
to an end, the right to freedom of choice, which treats life as instrumentally 
valuable based on the autonomous individual’s wishes and views of life, takes 
precedence. Thus, at the patient’s wish, assisted suicide may be carried out by 
the patient and a physician or a close relative without incurring any criminal 
liability.
 She has called for the ousting of the traditional religious resistance to 
euthanasia such as vitalism and sanctity of life, in favor of a secular approach 
that prioritises patients’ wishes. The time has come for Spanish laws on end-
of-life, according to her, to more openly adopt, by restoring a measure of 
coherence to laws, the inclusion of patients’ wishes. She calls on lawmakers 
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to legislate substantive and procedural laws based on respect for persons and 
solidarity allowing for assisted suicide to be carried out by a patient and a 
physician or close relative.
 The proposal is of compelling interest to the Philippines which shares with 
Spain the same religious and legal heritage. When Fernando Magallanes named 
the Philippines after King Phillip II, he planted in Philippine soil not only 
the Spanish sword but also the Roman Catholic cross. For almost 400 years 
(from 1571 to 1898) of occupation of the Philippines, Spain imposed Roman 
Catholicism as the national religion and laws like Las Siete Partidas Las Reyes de 
las India, and La Novisima Recopilacion. Features of these Roman Catholicism-
based Spanish laws are still conspicuous in the Philippine legal system. The 
Code of Commerce for the Philipine Islands, which by Spanish Royal Decree 
of August 6, 1888 was extended to the Philippines, was based on the Spanish 
Code of 1885. The present Philippine Rules of Court was based on the Ley 
Provisional, the Ley de Enjuiciamiento Criminal (the Spanish Code of Criminal 
Procedure), and the Ley de Enjuciamiento Civil (the Spanish Code of Civil 
Procedure). The Philippine Revised Penal Code (Act No. 3815), which has 
taken effect since January 1, 1932, is a revision of the Spanish Code of 1870, 
which on July 14, 1887, was imposed on the Philippines.
 The Philippine Revised Penal Code classifies assisted suicide as a felony. 
Article 253 of the code provides:

Giving assistance to suicide — Any person who shall assist another to commit 
suicide shall suffer the penalty of prision mayor; if such person leads his 
assistance to another to the extent of doing the killing himself, he shall 
suffer the penalty of reclusion temporal. However, if the suicide is not 
consummated, the penalty of arresto mayor in its medium and maximum 
periods, shall be imposed.

 On the other hand, the Phillippine Constitution, which was influenced by the 
American Occupation of the Philippines (1898–1946), recognises and guarantees 
the rights to life, autonomy and privacy. In case of conflict among these rights, 
it is the policy of the State to balance them, and if such is impossible, it is the 
right to life that the State upholds.
 Both the Revised Penal Code that proscribes assisted suicide and the Philippine 
Constitution that upholds the sanctity of life are said to be, despite attempts 
to fully secularise them, deeply rooted in religious principles.
 So, if a revision will be made of the Philippine Constitution and the Revised 
Penal Code such that assisted suicide will be allowed, can the revision be made 
without invoking religious principles?
 Prof. Casado proposes that for the legislature to successfully legislate on 
assisted suicide, religious principles must be excluded from the deliberation. 



333

As such, exclusion is recognised in the theories of procedural justice (such as 
those of John Rawls, Charles Larmore and Ronald Dworkin), which argue that 
to prefer one substantive view over others will destabilise the society; the same 
may not work for the Philippines.
 Those who clamour for assisted suicide want lawmaking to be based merely 
on secular justifications. They want laws to be framed in a strictly secular 
manner and not be motivated by any religious animus. Rather than the right 
to life that recognises the religious view that life is sacred, rights to privacy and 
autonomy guaranteed by the Constitution should be the basis for lawmaking. 
After all, according to them, the Constitution provides for the separation of 
the church and the state.
 Inferring from over 100 bills on abortion and same-sex marriage that 
were introduced in the previous Philippine Congress (including the Medical 
Malpractice Bill which proposed, among other things, patients’ right to advance 
directives and the Reproductive Health Bill which promotes information on 
and access to both natural and modern family planning methods) but were 
stricken down, the same will likely be the fate of any bill on assisted suicide. 
The legislators have expressed reluctance to develop a law that runs contrary 
to religious principles of many Filipinos. In the Philippines, religious principles 
are strong and pervasive in lawmaking. Religious beliefs always find their way 
into the legislation. And for many Filipinos, the issue of assisted suicide is 
always religious.
 Since Roman Catholicism is the predominant religion in the Philippines, 
Catholic principles always take precedence in lawmaking. With their strong 
Catholic values, many Filipinos, when facing end-of-life decisions, uphold the 
sanctity of life. Moreover, many agree with condemnations of assisted suicide 
— that those who commit it deserve to be excommunicated and denied a 
Catholic burial.
 Thus, lawmaking in the Philippines cannot ignore the natural law-based 
Catholic tradition. The tradition deserves serious consideration in any legisla-
tion on assisted suicide. The legislation must contain elaborations on how the 
proposed assisted suicide reconciles with natural law that proscribes ending of 
human life, whether through action or omission.
 The Philippine Courts will face the same challenges in case of a law on 
assisted suicide. Can the courts restrict the issue on assisted suicide to pure law?
 Courts are expected to consider the questions before them from a legal 
perspective. They are required to confine their analysis of the issues and their 
decisions to legal texts and resources such as statutes, the Constitution, and 
prior court decisions. These certain legal principles are expected to embody 
secular rather than religious values.
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 When courts address issues, they would certainly assert that they are drawing 
upon secular legal resources rather than religious beliefs. But judges cannot be 
insulated from religion as the primary source of standards in their decision-
making. The legal resources relied upon by the Courts are, at times, little more 
than veiled religious values.
 Thus, even Courts cannot make a full distinction between secular and reli-
gious values.
 Other legal officials — the police and prosecutors — are no less insulated 
from their religious beliefs in enforcing the laws and in protecting the interests 
behind them. Between the duty to protect the State’s interest in life and the 
duty to protect individual autonomy of choosing to end life, which should 
they choose? To be sure, the enforcement of the law on assisted suicide just 
cannot ignore community values, which are primarily religious. The legal offi-
cials cannot constrain or risk limiting their work to the level of artificially 
imposed secular legal standards as opposed to being open to the full range of 
human activities and understanding of society’s principles.
 But assuming the Philippine Legislature can enact a law on assisted suicide 
based purely on secular legal justifications, what will its implications be?
 Such a law will require rigorous secular justifications on the following: why 
the rights to autonomy and privacy prevail over the right to life; what secular 
norms the legislature will base the substantive and procedural rules on for the 
proposed assisted suicide it will legislate; how the Courts should interpret the 
law; who determines if an act is assisted suicide; what other legal officials such 
as the police and the prosecutor must achieve in applying and enforcing the 
law; and what penalty is proper for the violators.
 A law on assisted suicide which exists side by side with a law on killing is 
likely to bring confusion rather than clarity. How can an act be determined 
if it is a non-felonious assisted suicide or a felonious killing? The countries 
that have a law on assisted suicide may attest to the fact that there is a thin 
line between assisted suicide and other forms of killing such as manslaughter 
and murder. In these countries, the legal officials — from the police to the 
prosecutors and the judges — always rely, in calling an act an assisted suicide 
or manslaughter or murder, more on the laws of manslaughter or murder than 
on the existing laws on suicide. The ill-famed Dr. Jack Kevorkian calls his 
form of assisted suicide not “medicine” but rather “medicide”, implying that 
assisted suicide and homicide are indistinguishable. The presence of clear-cut 
rules and procedures like those in Prof. Casado’s proposal (documented patient’s 
asserted wish or liking to assisted suicide, medically-approved procedures and 
devices for ending a life; experienced assisted suicide physicians; patients’ close 
relative) might not be of help in thickening the line between them.
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 But the greatest task is answering the question: who could determine if 
an act is assisted suicide or killing? While physicians may be the authority 
to make judgements if a patient’s suffering deserves to be extinguished, their 
judgements may not cohere with the intent and letter of the law. It cannot 
be assumed either that the courts will do the determination. If they will, 
how must they interpret the law? What should guide their interpretation? As 
pointed out earlier, on issues involving life, courts more often than not rely on 
religious preferences. Should courts deal with assisted suicide sympathetically? 
In short, the courts too, amid a legislation on assisted suicide, might realise 
there is little certainty in determining and adjudicating whether an act is 
assisted suicide or killing. If so, courts might issue edicts that, because con-
flicting, would do more harm than good.
 In addition, how must other legal officials — the police and the prosecutors 
— treat assisted suicide? What should they try to achieve in enforcing the law 
on it? Should they, by preserving a measure of condemnation, strive to preserve 
the sanctity of life, or should they by achieving leniency, recognise assisted 
suicide as respect to an individual’s autonomy and privacy? Unless these issues 
are clarified, the legal officials would work on confusing messages of permis-
sion and prohibition.
 In sum, however a legislation in the Philippines on assisted suicide will be 
deliberated, either upon purely secular or upon religious principles, the latter, 
as long as they are the norms, will always find themselves in the law. Those 
who clamour for the secularisation of the law on assisted suicide must first oust 
these norms and replace them with theirs. If they are willing, this suggestion 
of Michel Foucault might be of help:

We have to reverse things a bit. Rather than saying what we said at one 
time: “Let’s try to re-introduce  …  into the general norm of social relations”, 
let’s say the reverse: “No! Let’s escape as much as possible from the type of 
relations which society proposes for us and try to create in the empty space 
where we are new relational possibilities.” By proposing a new relational 
right, we will see that  …  can enrich their lives by changing their own scheme 
of relations.1 

And to get an idea if norms can indeed be changed, the Philippines has yet to 
see what will become of Prof. Casado’s proposal.

Notes
1. Barbedette, G. (1983) A Conversation with Michel Foucault, Christopher Street, 64, 39.
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