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Euthanasia Reviewed

Introduction

Euthanasia initially poses for society a conflict between a person’s wishes — 
respect for their autonomy — and certain conceptions of the right to life. Yet 
it involves several factors: the family, and a patient’s surroundings, religious 
factors, economic issues stemming from how resources are distributed, or con-
cerns over safeguarding the legitimate interests of third parties, which often 
make it hard for us to determine the patient’s “best interests”. What must we 
do when this occurs? May we, or indeed, must we, respect a terminally ill 
patient’s wish to die? Should we help the patient? And furthermore, what 
treatment should be used as the hour of death approaches? Who must decide 
when a patient failed to declare his wishes and is now unable to do so? 
Deciding whether to interrupt treatment for patients with irreversible disorders 
of unconsciousness, who are now unable to express their wishes and who earlier 
failed to decide on this matter, poses some of the greatest difficulties in this 
subject.
 Approaches are rather different in Anglo-Saxon countries, defenders of the 
principles of self-will, and in Mediterranean countries, which use respect for 
life as a shield. In the past, people awaited salvation from “above”, and saints 
and virgins were called upon; nowadays, we wait for doctors and “almighty” 
medicine to do this. We should bear in mind that Catholic traditions are 
generally accustomed to delegating responsibility to other “more qualified” hands. 
“Doctors, you have the church!” This is the precedent to the “technocratic” 
treatment of disputes, i.e., let the one who knows decide! According to Protes-
tant tradition, the basis of what we currently call the Anglo-Saxon mentality, 
humans are able to decide for themselves. The practice of “free examination” 
has resulted in different outcomes of the habit of always acting within certain 
dogmatic guidelines.
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 I believe this discussion hinges on extreme situations.1  The debate on 
euthanasia must be confronted from a dual viewpoint: as a matter of respect and 
solidarity. Our personal position on euthanasia implies a real test for validating 
acceptance of the principle of autonomy; a principle which focuses not only 
on moral issues but on our society in general. If we truly respect another 
person’s autonomy, this is shown by our acceptance of decisions that we agree 
or disagree with. Accepting and respecting opinions and behaviour we approve 
of pose no problem. The tolerance test — in the most positive and active sense 
of the word — is provided by the consideration that we condone the behaviour 
whose reasons we do not share. In the case of euthanasia, this is crystal clear. 
Since it is an individual definition, we may not claim that it violates the rights 
of other beings or interferes with the existence of “innocent third parties”. By 
its very definition, active voluntary euthanasia, which is central to the present 
discussion, affects only two persons: the one who requests it clearly, explicitly, 
repeatedly and the person who agrees to do it, and who can always refuse to 
do so and even claim conscientious objection if we consider this act to be a 
legal duty, which is stretching our imagination a little too far.
 So, why do certain sectors of society still react to the issue of euthanasia 
so aggressively? I think the reason lies in the huge ideological burden attached 
to this debate in which people take cover behind certain extreme and often 
intolerant attitudes. Both defendants and detractors to euthanasia invoke the 
concept of human dignity as the cornerstone of their argument, but they ob-
viously understand it differently. Both sides mention defending human dignity 
but obviously see this differently. There are two large movements that interpret 
and define dignity, and even the notion of human rights: Christian and secular. 
If this is not made clear, the argument may turn into a dialogue of the deaf: it 
is impossible to reach agreement if the same words have different meanings.
 Although one may use the traditional appeal for a person’s autonomy and 
dignity as a general approach, we must complete this thought by further focusing 
on another aspect of euthanasia and which I think could be fruitful: solidarity 
and respect. A little background must preface discussion of this aspect. In 
January 2000, France’s National Committee of Ethics published a second report2  
in which they changed the conclusions and principles they had supported in 
the first report on this subject nine years earlier, specifically acknowledging a 
recommendation to revise the previous conclusions in the light of advance-
ments in medical techniques and how society has evolved since then. It is 
significant that this prestigious French committee should argue, after just a 
few years, that the circumstances have evolved so much they feel compelled to 
revise their viewpoints and decisions, with the resultant repercussions in regu-
lating problems of bioethics. But what is even more worth highlighting is the 
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CCNE’s will to contribute data for this necessary reconsideration based on the 
evolution of the facts and the need to provide an answer to a real problem in 
our society. Scientific and technical evolution poses new problems for humans; 
prolonging life in certain circumstances is not regarded as something good for 
all people, and in this case, an individual’s wishes must be taken into account.
 Faced with this situation, the CCNE — without establishing an individual’s 
right to demand the aid of third parties to end their lives — cites human 
solidarity and compassion taking into account the fact that humans may find 
themselves in such circumstances. Despite the existence of a general rule of 
prohibition, exceptions must be considered. So, discussing compassion does 
not imply regarding it as paternalist, but rather, as an appeal to a conception 
of solidarity among human relationships, a view of the problem that accepts 
exceptional ways for exceptional cases. Furthermore, this implies circumscribing 
the area of agreement by accepting a strict meaning to the wording of the 
individual’s request and the fulfillment of requirements which guarantee self-
will. I believe this is a good way towards reaching an agreement.
 Additionally, there are two implicit underlying issues to all bioethical 
agreements, which may be regarded as preliminary ones. First, specifying and 
limiting the agreements that may be reached and their provisional nature; it is 
true that provisional agreements are more inconvenient and insecure than settling 
down comfortably with eternal truths, since they require greater responsibility 
for decisions that one takes freely. And second, to explicitly recall that one may 
agree that certain behaviour is correct yet for different reasons. Only by doing 
so may we go on building agreements — not a general, void consensus, but 
specific, timely agreements.

Euthanasia with Respect to Fundamental Rights

An individual’s right to freely make a choice to die with dignity is an accepted 
claim in modern societies from a secular viewpoint when facing the problems 
of death. The right to a dignified death has been included among fundamental 
rights as an issue which affects the quality of life, third-generation rights which 
may be linked to social rights related to health, thus placing it among patients’ 
rights. Spanish law, which recognises rights for patients and an individual’s 
autonomy even in the health system, is extensive3  and establishes informed 
consent of patients as a general principle for treatment to be used and possible 
refusal to accept it, and also includes many rights for patients, such as the right 
to control one’s own destiny, integrity of the body, religious support according 
to one’s beliefs, and privacy; in sum, comprehensive care carried out by com-
petent professionals. It is not difficult to associate these concepts with the 



325

dignity of human life, which is a basic tenet in Spain’s legal system. Indeed, 
the Constitution mentions human dignity, together with freedom, as among 
the various higher values in our legal system. Both articles 1.1 and 10.1 pro-
tect a person’s dignity and the right to freely develop one’s personality, while 
article 16.1 guarantees ideological freedom, and even article 15 specifies the 
fundamental principles that are to be taken into account to establish a balance 
between prohibiting killing and the right to individual self-determination. 
Moreover, following the principles established in the Constitution, the law 
recognises the right for the patient’s personality, dignity and privacy to be 
respected, as well as establishing the requirement necessary for a patient’s 
consent to undergo any operation, specifically stating his right to refuse medical 
treatment in accordance with the current Criminal Code4  Book II, Crimes and 
Penalties, Title I. For homicide and its forms, in article 143, which penalises 
inducing and assisting suicide, and in section 4 which specifically describes 
the case of euthanasia, the starting point and core of the applicable legal rules 
and regulations in Spain may be determined on the level of acknowledgement 
and protection of the right to life, relating it with recognising and protecting 
the right to health.
 The State, within a non-confessional, secular scenario as required by a model 
of rule of law, must promote life but not impose the duty to live. Recognising 
the right to life aims to provide guarantees in the Spanish legal system against 
the State and against other citizens. Furthermore, personal rights are exercised 
according to the holder’s will. This is not an absolute right: the right to life 
may clash with other rights which must be duly considered.
 I believe that, in the light of the Constitution and from a strictly legal view-
point, the right to life may not be placed above an individual’s freedom. The 
concept of a person’s dignity is basic when interpreting and determining the 
scope of fundamental rights recognised by the Spanish legal system and it seems 
difficult to impose a conception of the right to life that is incompatible with 
human dignity. All legislation must respect these rights and freedoms, since its 
essence lies in the free development of one’s personality. Therefore, criminal law 
must be applied in the light of constitutional principles, since these principles 
determine which legal interests should be covered by criminal law. The Consti-
tution, as a direct regulatory tool, leads us to believe that the higher values it 
recognises such as freedom, equality and human dignity, must be the basis of 
the whole legal system and therefore must also be considered as basic principles 
and must set the limits of criminal law. Thus, the legal and criminal treatment 
of certain conducts that may be regarded as linked to euthanasia compels us to 
make an interpretation in accordance with the fundamental rules.
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 In the case of active, direct euthanasia, considered as such executive acts 
that effectively imply shortening a patient’s life, in accordance with the Spanish 
Criminal Code behaviour may be judged to be homicide (Articles 138 and 
142), or murder (Articles 139, 140 and 141), depending on the circumstances. 
However, the victim’s consent together with the requirements of a “specific, 
serious and unequivocal request for this, when a victim is suffering from a 
serious illness which will inevitably lead to his death or cause serious perma-
nent suffering that would be difficult to bear” place direct, active voluntary 
euthanasia under Article 143.4 of the Criminal Code, which provides for 
lowering the punishment by one or two degrees.
 This regulation is regarded as a kind of compromise and was introduced 
to our new code following intense social debate because under previous regu-
lations, such behaviour implied aiding suicide, with the possibility of consi-
dering the victim’s wish to die, i.e., his consent, as extenuating. In cases where 
victims are unable to declare this wish to die until the last moment, courts are 
likely to consider grounds for an act of mercy to lower the penalty. In certain 
cases, this implies forcing the legal instruments to achieve a materially fair solu-
tion, which includes a degree of risk from applying a law that is by no means 
desirable and goes against all the repeated calls for legal guarantees that are 
central to the rule of law. Prior to passing the new rules, wider-ranging regula-
tions had been put forward, such as regulating euthanasia in an independent 
legal text which established requirements considering passive euthanasia, re-
fusing to begin treatment to prolong a terminally ill patient’s life, or interrupting 
treatment once it had begun. In these cases, some insist this is not taking a 
person’s life away but shortening the process of death, allowing death to arrive. 
One must bear in mind that passive euthanasia is accepted by the “medical 
arts” of the trade, which may enable us to consider legitimately working to 
exercise a right or practise a trade as grounds for acquittal, as seen in Article 
20.7 in the Criminal Code.

The Right to Life

Many moral and legal debates on the right to die that currently affect society 
are largely caused by the way we interpret the word “euthanasia”, which has 
gradually taken on the specific meaning of a necessary medical action to make 
death easier following a patient’s request. The accuracy of terms is essential in 
the field of euthanasia. This also applies to most fields of knowledge: concep-
tual delimitation is one of the most clarifying areas of thought for scientists 
and philosophers and also constitutes a meeting point for both. Depending on 
what one considers to be euthanasia, one may be willing to accept it or not; 



327

depending on the fact that one may establish an accurate clarifying meaning 
which limits this conceptual field, an agreement may be reached among the 
different ways of approaching it, and therefore, it will be feasible to draft precise 
regulations which provide the necessary legal security without harming freedom 
and human dignity.
 A clash exists between legal interests on the subject of euthanasia, and an 
obvious preference for one above the other compels us to carefully consider 
each one. The differences of thought highlight the existence of different ways 
to weigh up underlying interests and the priorities to protect these. This also 
occurs with the other signs of legal tensions, such as the dispute between 
freedom and equality, or clashes between the rights of data and privacy that 
are so often debated in the media. The greatest difficulty lies in making the 
right to die compatible with dignity — which implies not receiving inhumane 
or degrading treatment; refusing treatment; the right to choose and being free 
to make a choice about one’s body; the ability to freely end one’s life; privacy, 
with a conception of the right to life which, in practice, aims to make it 
absolute for both euthanasia and abortion, but which, conversely, accepts some 
consideration which clash with a different, sometimes merely material, kind 
of interest.
 This conception of the right to life, even against the holder’s wishes, must 
give way to conceptions more in accordance with the character of a secular 
State and respect the right to choose for oneself, bearing in mind the importance 
that the law provides for an affected person’s consent and which, in our legal 
system, is much clearer than the conception that provides and guarantees the 
right to life. Yet this by no means implies guarantees should be lowered but 
that we should always consider they are established for those who have the 
right to be respected — in all senses — and not against them: the right to life 
goes hand in hand with the duty to respect another’s life, not the duty to live 
against one’s will in unbearable circumstances.
 Lawmakers have established a series of cases, such as abortion, where they 
consider that, given a series of previously established specific circumstances, 
certain behaviour “will not be punished”, though in fact they are clearly de-
fined. In the case of euthanasia, the wishes of the patient may be taken into 
account to either establish a cause of justification or include an excuse for 
finding a person not guilty, depending on the existence of the aforementioned 
conflict of interests. These solutions would allow courts to ascertain whether 
there is or not, in each case, a true case of euthanasia, and they can also use the 
precedent which the law provides for analogous treatments not only for abor-
tion, but also for other cases concerning disputes in values such as in stealing 
from family members.
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 The law must provide a coherent answer that enables us to find a solution 
to the real problems of society, however new, unforeseen and controversial they 
may be, even though the legal solution adopted may seem to pose problems 
and indeed be ineffective. In short, this implies regulating the existing situa-
tion, not an aseptic ideal. Similar to issues which, in principle, are highly 
problematic — such as the recurring examples of divorce and abortion, or 
transplants, assisted reproduction and genetic manipulation — thorough legal 
regulations on euthanasia must be introduced without delay for this would 
help save incalculable human suffering and contribute to clarifying situations 
for which the legal response is, to say the least, obscure. The reality of this 
problem in Spain produced a sad example with the death of Ramón Sampedro 
who, after a long and complicated fight in national and international courts of 
law, could have been tragically the first to be tried under criminal law according 
to Article 143.4. We know that the capacity of law, as a factor of social change, 
is limited, yet this exists, at least to a certain extent, and must attempt to steer 
the way for these changes when society calls for them, while bearing in mind 
that social issues are never static. The argument used by the patient’s free deci-
sion is moral autonomy. A law which tries to impose euthanasia for all patients 
with incurable painful diseases would not be legitimate, but a law which 
accepts euthanasia in certain well-defined cases and includes necessary precau-
tions to prevent possible mistakes in the two actions involved in it would be.
 When healthcare workers claim conscientious objection, this must be 
respected. Yet, as with any other right, this must comply with certain require-
ments. The essential limit is that when healthcare workers exercise their right 
to conscientious objection, this may never cause harm to the patient. Further-
more, conscientious objection, as a right derived from the freedom of ideology, 
is an individual right and may never be exercised by an institution (for example, 
health centres and hospitals). It is worth underlining that — as the Constitutional 
Court ruled in the Judgement STC 106/1996, 12 June — health centres may 
not use their own ideology as a right to be considered when faced with other 
protected rights. Health centres must always prescribe and provide the services 
and benefits recognised by the health system.

Conclusion5 

A person’s wishes are always the key in regulating this subject, which should 
be established to make exercising the human right to decide easier for all. The 
rules established must, above all, attempt to overcome the problems derived 
from the possibility of manipulating a person’s consent, and in such situations, 
any kind of act of abuse aimed at obtaining undue profit by establishing that, 
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should it occur, will be punished accordingly. These political and legal problems 
are complex, yet far from unsolvable if approached with the required rigour and 
respect. Thus, lawmakers must regulate the requirements and procedures so that 
in certain cases in Spain, one may be entitled to end one’s life. To achieve this, 
they must pass specific legislations, which allow euthanasia to be carried out as 
a medical action following serious, specific, unequivocal and repeated requests 
by the person affected.
 The law they pass must clearly outline the role of physicians when any re-
quest for euthanasia is made which meets all the requirements in the law, and 
how to satisfy such a request. Physicians must ensure that the clinical conditions 
established for euthanasia are complied with, and also follow up the action to 
ensure the patient may die swiftly and painlessly. Euthanasia, however, may 
also be carried out by the physician, the patient or by one of his close ones. 
As pointed out earlier, the right of physicians or other health care workers to 
exercise conscientious objection must be respected.
 Nevertheless, the law must always guarantee a patients’ right to end his 
life in regulated circumstances. The regulations must accept the validity of the 
patient’s request for euthanasia made in a Document of Advanced Directives 
or declared by the person designated in this document. When a Document 
of Advanced Directives contains such a request, it must be considered legally 
binding since it meets the requirement of being an irrefutable declaration of 
a legally capable person’s wishes who has established provisions regarding his 
own life.
 On the other hand, public authorities must promote the extension of specific 
specialised care to provide access for people to these services so that the process 
of dying may be conducted with dignity. This means encouraging palliative 
treatment and treatment at home so that these can be a real possibility within 
reach of all people and in fulfilment of a patient’s right. It is worth highlighting 
that, despite this, there will still be requests for euthanasia which must be 
attended to.

María Casado

Notes
 1. Similar to the “The patient´s right to end his or her life under certain circumsntances: 

Declaration on euthanasia” , by the Opinion Group of the Bioethics and Law Observatory 
at the University of Barcelona, coordinated by Dr María Casado and Dr Albert Royes. See 
the aforementioned document in the Documents section on the website of the Bioethics 
and Law Observatory at the University of Barcelona at http://www.bioeticayderecho.
ub.es/documents.
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 2.  Comité Consultatif National d´Ethique pour les Sciences de la Vie et de la Santé (CCNE) 
“Avis sur fin de vie, arrêt de vie, euthanasie”, 27-I-00 and CCNE “Avis concernant la 
proposition de résolution sur l’assistence aux mourants  …”, from 24-VI-91, Paris.

 3. • Law 41/2002, 14 November, basic law regulating patients’ autonomy and rights and 
obligations in matters related to clinical data and documentation.

 • Law 18/2009, 22 October, Public Health.
 • Law 14/2007, 3 July, Biomedical Research.
 • Law 16/2003, 28 May on cohesion and quality of the National Health System.
 4. Organic Law 10/1995, 28 November, Criminal Code.
 5. See the recommendations of the aforementioned Document on Euthanasia by the 
 Bioethics and Law Observatory, which are included below. 
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