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Right and Duty to Emergency Care 
Under the Provision of Indonesian 

Health Act 36/2009

ADE  F I RMANSYAH  SUG IHARTO

Background

On October 2009, the new Indonesian Health Act 36/2009 was passed.1  It 
was a glorious approval since seven factions in the Legislative Assembly gave 
approval and only two factions approved with a few notes. It is hoped that 
this new regulation can bring development in people’s health and well-being 
as inalienable rights as it is articulated in the National Constitution. This 
regulation enshrined several fundamental principles, including the principles 
of non-discrimination, participation, and sustainability in the establishment of 
a strong and competitive Indonesian people. The new Health Act notes that 
diseases and health problems in the community could have severe impact on 
national stability, including economic conditions. Thus, it is essential to put 
efforts on improving community health as a form of national investment. 
National development should be realised as inseparable from health development, 
and thus, it becomes an obligation of the government and the private sector to 
provide it. This regulation is also welcome because the previous Health Act is 
no longer suitable to act as the legal basis for the recent health development. 
The Health Act 23/1992 had become the source for moral norms and was a 
legal foundation for 17 years.2  Previously, in 2002, this Indonesian Health Act 
was criticised by the Indonesian Medical Association for being unresponsive 
to current health needs and unable to anticipate expected developments in 
the medical field.3  The fast growing medical research has brought major 
ethical and legal challenges. Stem cell research, for example, brings hope to 
several incurable degenerative diseases, including Alzheimer’s and heart disease. 
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Despite the ethical dilemmas of using embryonic stem cells, the research itself 
will involve legal disputes if it does not have solid legal foundations. Other 
critiques included an indecisive regulation of abortion which could only be 
performed as an emergency gynaecological procedure. The former regulations 
also put too much focus on curative measures, and not on health promotion and 
preventive measures. Therefore, since 2003, the Legislative Assembly proposed 
the first draft that was subject to years of debate before actually being approved.
 According to the Head of the special committee on the drafting of this Act, 
this new law safeguards people’s right to health.4  Hospitals all over the country 
can no longer dump or reject patients, especially poor people, and send them 
to another hospital, usually a public hospital, due to their inability to pay for 
medical services. Under this regulation, hospitals, both public and private, have 
an obligation to provide emergency medical services. This is justified by the 
humanitarian principle that is enshrined in the Act. The Act also guarantees the 
availability of a budget for medical services by requiring the national govern-
ment to allocate 5% of the national budget and 10% of regional, provincial 
and district government budgets for health. In point 3, the governments on the 
national and regional level have an obligation to allocate two-thirds of their 
health budget for public services, including ensuring access for poor people. 
Previously there was no provision regarding the amount allocated in the health 
sector. This provision is hoped to bring free emergency healthcare and make 
other medical services more affordable. The next challenge faced by the Ministry 
of Health will be designing a scheme for healthcare services in the emergency 
setting that can fulfil the obligations that are articulated in this Act. In this 
paper, I shall discuss some of the ethical challenges in guaranteeing such a right 
to emergency care and equal access to healthcare for all.

Emergency Healthcare Services

The right to emergency care has been articulated clearly in article 32, point 1 
where it is stated: “In the state of emergency, any healthcare facilities, public 
or private, have a duty to provide emergency treatment with the purpose to 
save life and preventing disability”. In point 2 of that article, it is stated: “In 
the state of emergency, any health care facilities, public or private, shall not 
reject the patients and/or ask for an advance payment”. If patients, especially 
poor people who are eligible for government funded health insurance called 
ASKESKIN, showed up in emergency care, patients have to show possession 
of a document of eligibility in order to receive the services. Later on, the 
hospital could get reimbursement of the expenses from the government. This 
right is considered part of a basic human right. This is also confirmed in specific 
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regulations. Every hospital in Indonesia has an obligation to have a 24-hour 
functioning emergency care system. This obligation is articulated in article 10, 
point 2c Regulation 44/2009 on Hospital as a minimum requirement for hos-
pitals.5  As articulated in article 29, points 1b and 1c, hospitals should provide 
good quality services, in a non-discriminatory way, effective, and in accordance 
to its capability. In the state of emergency, doctors have an obligation to provide 
care on the basis of humanity, as articulated in article 51 of the Indonesian 
Regulation 29/2004 on Medical Practice.6 

 The Regulation on Hospital states that a hospital should have a sufficient 
number of healthcare workers. This includes the availability of doctors to prac-
tice 24 hours a day in the emergency room. A hospital also has to provide other 
needed specialties, including internal medicine, obstetricians and gynaecologists, 
surgeons, paediatricians, etc. There are two phases of emergency care: pre-
hospital and hospital.7  The hospital phase is regulated through regulation 
44/2009 on Hospital. But, there is no regulation or policy to regulate the pre-
hospital phase. This phase would include the ambulance and medical first res-
ponse team. The presence of emergency medical personnel could identify the 
state of emergency, such as cardiac arrhythmia and take immediate procedures, 
including intubation, and thus increase patients’ survivability.8 ,9 

 Healthcare in Indonesia is funded in several different ways. Most Indone-
sians pay for healthcare out of their own pockets. Some have insurance through 
private insurance or job-related health insurance, including JAMSOSTEK, 
ASKES, and ASABRI. Those three insurance companies are government-funded 
and regulated in the Indonesian Regulation 40/2004 on National Social Security 
System.10  According to this regulation, every employer gradually registers their 
employees for social security insurance. Then, this regulation creates a pool of 
money that can be used for employee’s health problems, work-related accidents, 
pensions, and death compensation. Another usage of this system is to subsidise 
healthcare for poor people through a programme called ASKESKIN. The 
former Health Minister has delegated the cost verification task to the local 
health authority in order to speed up the verification process for the ASKESKIN 
programme.11 

The Right to Emergency Care

The new Indonesian Health Act and several provisions in other regulations have 
established a right to emergency healthcare for everyone. There are a number of 
challenges imposed by these provisions. The first is the scope of emergency care. 
We all probably agree that a person who has had a car accident and broke his 
arm is considered an emergency. But the treatment for this patient is not limited 
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to the emergency room. On the other hand, treatment for a cancer patient is 
life-saving and early cancer detection would prevent further disability. However, 
this is not normally considered emergency care. Should we restrict the term 
emergency to what happens within the walls of an emergency room?
 Emergency is defined in article 1, point 2 of Regulation 44/2009 on Hospital, 
which was approved two weeks after the approval of the recent Health Act, as 
“The state of patient’s clinical condition that needs urgent medical treatment 
in order to save a human’s life and prevent further disability”. There are two 
important points from this article, which are: (1) clinical condition that needs 
urgent medical treatment; and (2) the goals of the treatment are to save a life of 
a human and prevent further disability. In order to determine who has a right 
to emergency care, it is necessary to determine the kind of healthcare that can 
be put into the category. But, if a state of emergency is having these charac-
teristics, most treatment of disease could arguably be classified as emergencies. 
If any ill person does not receive urgent treatment, it could affect their life 
expectancy and result in disability. For example, a female patient with stage 
I cervical cancer needs surgery to remove the cancer cells before the cancer 
spreads. The surgery is going to save her life and prevent further disability, and 
would therefore count as an emergency. Therefore, regulations need to define 
carefully the term “urgent” that would separate certain medical procedures as 
emergencies.
 The second challenge is who decides the state of emergency. It could be 
doctors or patients. For example, a patient who was brought by his wife to the 
public hospital in Cirebon was rejected because, according to the doctors, his 
condition was not an emergency and he should be admitted to an outpatient 
clinic.12  On the other hand, the reason that led his wife to bring him to the 
hospital was that she thought his condition was worse and he needed emergency 
care. If patients are the ones that determine when and why there is a state of 
emergency, then this would open the floodgates for all patients to visit the 
emergency room just to get vaccinations or mental healthcare. There is always 
a gap between doctors and patients in terms of knowledge. Failing to be clear 
on this distinction may result in sensationalist media coverage and claims of 
medical negligence.

Emergency Care: An Equal Access to Healthcare

The Government’s duty to provide care can be seen in article 14 and 19 Health 
Act 36/2009 that mention it as planning, regulating, monitoring equal and 
accessible good quality of healthcare. In article 32, point 1, the duty to provide 
emergency care is the responsibility of the government and the private sector. 
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Public and private hospitals have to provide emergency care to save lives and 
prevent disabilities. This article gives an explanation of the previous provision 
that requires cooperation between the government and society as a whole to 
handle health development. Article 6, points 1b and 1h Regulation 44/2009 
on hospital also mention the government’s obligation to provide healthcare, 
including emergency care, for poor people.
 As we have seen, determining the right to emergency care is not easy. Poor 
people who get sick and go to the hospital’s emergency room inarguably have 
a right to emergency care. The government has made a special provision for 
them through the Social Security Network that gives them access to any form 
of healthcare for free, including emergency care. But the middle income popula-
tion does not have a similar right of access to healthcare. They are responsible 
for paying their hospital bills, and risk financial bankruptcy after having to 
make these payments. In this sense, this group may be the most vulnerable 
part of the population. From a moral point of view, there should not be any 
difference between poor people and middle-income people in terms of being 
sick and having access to emergency care. The principle of equal access to 
healthcare demands that every person who has a similar medical condition 
should be given equal opportunity to receive the appropriate care of the same 
quality so long as the care is available for all.13  The principle of justice from 
Beauchamp and Childress is also in accordance with this, that similar cases 
should be treated similarly.14  Therefore, the right to emergency care should be 
the same for all population groups who have the same medical conditions.
 The new Health Act has been seen as a breakthrough policy that could 
result in large amounts of money flowing into the health sector. The challenge 
for national and regional governments is how to create equal access for all. 
The question of equal access is no longer only seen as a moral resolution but 
also as a means of preserving equal opportunity and justice.15  It is important 
to note that a higher amount of resource allocation does not always result in 
equal access. For example, the US has the highest health expenditure among 
the developed countries, but in reality, there are 45 million US citizens who 
are uninsured and 70 million who are underinsured.16 

 To maintain its sustainability, the government needs to maintain a pool 
of money in the Social Security Network high enough to cover all emergency 
conditions. Article 13, point 1 Health Act 36/2009 gives an obligation to all 
people to participate in the social health warranty programme. This is a new 
provision that could have a huge impact. On the one hand, it means that the 
sustainability of the social security network system is guaranteed because every 
person is mandated to participate. But on the other hand, this provision could 
be claimed unjust because it would mean restricting someone’s liberty. How 
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does one respond to this claim? According to libertarianism, every person has 
the right to determine what would be best for him.17 This right is a form of 
negative right which means that every person has the right not to have their 
liberty interfered with. But, we also have to take into account that their liberty 
might interfere with another’s liberty. For example, healthcare “free riding” 
could result in emergency care if people who have not contributed seek help 
and claim that they have a right to free healthcare services. Free emergency 
services are paid from other persons who are willing to sacrifice some of their 
liberty in return for affordable future emergency services. Therefore, every 
person will have a positive duty to contribute and participate in the social 
security programmes.

Conclusion
The newly-approved Health Act 36/2009 is reforming the way to practise 
medicine in Indonesia. The most significant provision in this Act is the right 
to emergency care. However, this new regulation needs another regulation that 
clarifies how to understand this right to emergency care and ensures that parti-
cipants in the system have clear responsibilities for which they are accountable. 
The determination of the term “urgent” that is articulated in this regulation 
becomes crucial to restrict the amount and kind of medical services in the 
emergency setting that now covers all services that could save lives and prevent 
further disability. I propose that we should also include another rationing criterion, 
namely to include also a medical benefit criterion, that would prioritise care 
depending on how much health benefit is expected from the interventions. It 
is also unclear in the current regulations who should decide what is covered by 
emergency care, and this could result in social and legal disputes.
 Healthcare systems must be sustainable. This new Act gives the government 
the duty to increase the budget allocation for the health sector. This bigger 
allocation should be followed by increasing coverage and the provision of more 
equal access.
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